1 978-79 


k 
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Council 
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Annual  Report  of  the  Ministry  of  the  Attorney 
General  for  the  year  1978-79. 


The  Honourable  R.  Roy  McMurtry,  Q.C. 
Attorney  General 
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Letter  from  the  Deputy  Attorney  General 


October,  1979 

The  Honourable  R.  Roy  McMurtry,  Q.C, 

Attorney  General  for  Ontario, 

18th  Floor,  18  King  Street  East, 

Toronto,  Ontario. 

Dear  Mr.  Attorney, 

In  accordance  with  the  provisions  of  section  7  of 
The  Ministry  of  the  Attorney  General  Act,  I  am 
pleased  to  be  able  to  present  to  you  the  Annual 
Report  of  the  Ministry  for  the  year  1978-1979. 

The  year  has  been  one  of  continuing  challenge 
for  the  Ministry.  In  many  areas,  reforms  and 
improvements  were  made  which  will  ensure  that 
our  services  meet  the  current  needs  of  the 
people  of  Ontario.  We  have  made  continuing 
progress  in  our  goal  to  promote  greater  citizen 
access  to  justice.  We  have  expanded  the 
services  which  we  offer  in  the  French  language 
to  those  many  Ontarians  whose  first  language  is 
French.  We  have  embarked  on  a  pilot  project  to 
improve  and  extend  the  work  of  the  Small  Claims 
Court.  And  the  passage  of  the  Provincial 
Offences  Act  during  the  year  will  make  major 
demands  on  many  of  our  staff,  but  it  is  sure  to 
have  a  significant  impact  across  the  province. 

In  the  long  term,  perhaps  the  most  important 
work  of  the  past  year  has  been  the  new  initiatives 
in  federal-provincial  relations.  The  Ministry  has 
been  closely  involved  in  the  formulation  of  an 
Ontario  position  on  constitutional  reform.  We 
have  also  worked  with  our  colleagues  in  the 
federal  and  provincial  governments  on  ways  of 
reducing  overlaps  and  duplications  in  the 
services  connected  with  the  administration  of 
justice. 


Finally,  I  would  like  to  pay  tribute  to  the  great 
contributions  which  have  been  made  by  all  our 
employees  to  the  successful  operation  of  the 
Ministry.  Maintaining  and  improving  our 
operations  has  not  been  an  easy  task  at  this  time 
of  burgeoning  caseloads  and  pressures  on 
resources.  Their  success  in  this  task  is  amply 
demonstrated  in  this  Annual  Report. 


All  of  which  is  respectfully  submitted. 

H.  Allan  Leal, 

Deputy  Attorney  General. 
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OFFICE  OF  THE  LEGISLATIVE 
COUNSEL 

Arthur  N.  Stone,  Q.C., 

Senior  Legislative  Counsel 


The  office  provides  a  complete  central  legislative 
drafting  service  for  the  Government,  members  of 
the  House  and  petitioners  for  private  legislation. 

The  Legislative  Counsel  is  part  of  the  Ministry  of 
the  Attorney  General  in  respect  of  Government 
matters  but  has  an  independent  function  as  an 
officer  of  the  Legislative  Assembly  in  respect  of 
the  House  procedures  and  work  of  private 
members.  The  latter  function  is  the  traditional 
office  of  law  clerk  of  the  House. 

The  office  consists  of  eight  lawyers,  eight 
secretaries  and  clerks,  four  legislative  editors 
and  a  French  translation  staff  of  four  translators 
and  three  secretaries. 

In  particular,  the  duties  and  responsibilities  of  the 
office  include; 

1 .  Drafting  all  bills  and  regulations. 

2.  Advising  and  assisting  the  government. 

Cabinet  ministers,  members  and  committees  of 
the  Assembly  on  all  legislative  matters. 

3.  Preparing  and  overseeing  the  printing  of  the 
annual  volume  of  statutes  and  office 
consolidations. 

4.  Maintaining  public  files  of  regulations  and 
publishing  the  regulations. 

5.  Translating  selected  statutes  into  the  French 
language  and  publishing  the  French  translations 
for  public  convenience. 

The  statutes  are  maintained  updated  in  a  form 
capable  of  being  printed  at  any  time.  This  update 
is  used  for  office  consolidations  and  decennial 
revisions.  The  method  of  printing  is  undergoing  a 
transition  to  the  use  of  magnetic  discs  which  will 
eventually  result  in  a  capacity  to  transfer  the 
updated  statutes  on  to  magnetic  tape  for  other 
uses. 

In  1978  a  program  to  translate  statutes  of 
particular  public  interest  into  French  was 
initiated.  To  implement  the  program  a  French 
Translation  Branch  of  the  Office  of  the 
Legislative  Counsel  was  created.  The  branch 
began  building  the  necessary  staff  and  facilities 
for  this  program.  Translating  commenced  in 


1978.  The  program  consists  of  the  translation 
and  publication  of  about  one-quarter  of  the 
Ontario  statutes.  The  translations  have  the  status 
of  official  translations  published  under  the 
imprimatur  of  the  Attorney  General.  Ouestions  of 
interpretation  are  governed  by  the  text  in  the 
form  in  which  the  Act  was  passed  by  the 
Legislature. 


Number  of  Bills  Drafted,  Introduced  and  Passed 


1975 

1976 

1977 

1978 

Government  bills 

— 

Drafted 

191 

151 

206 

158 

Introduced 

115 

101 

127 

125 

Passed 

110 

87 

70 

106 

Private  bills  — 

Introduced 

32 

26 

57 

49 

Passed 

31 

24 

43 

47 

Private  member’s 

bills  — 

Drafted 

79 

104 

96 

99 

Introduced 

83 

95 

80 

89 

Passed 

0 

0 

1 

0 

Number  of 
pages  in  statute 
book 

1100 

895 

1010 

1384 

Number  of  Regulations  Drafted  and  Filed 

1975  1976  1977 

1978 

Drafted 

1216 

1230 

1156 

1227 

Filed 

1049 

1021 

975 

1007 

Published  pages 

in  Gazette 

2457 

1717 

1797 

1965 

Program  of  Operations  for  the  fiscal  year  1979- 
1980 

The  office  will  continue  its  existing  operation  and 
make  preliminary  preparation  for  production  of 
1 980  Revised  Statutes  for  publication  in  1 981 . 
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POLICY  DEVELOPMENT  DIVISION 

Archie  Campbell,  Q.C., 

Assistant  Deputy  Attorney  General 

The  Division 

At  present  the  Division,  which  consists  of  an 
Assistant  Deputy  Attorney  General  and  six 
lawyers,  reports  to  and  is  directly  supervised  by 
the  Deputy  Attorney  General. 

Present  Duties 

The  duties  of  the  division  include: 

1 .  Studying  and  analyzing  all  aspects  of  the 
administration  of  justice  in  Ontario. 

2.  Continual  review  of  the  136  statutes 
administered  by  the  Ministry  (see  appendix), 
proposing  reform  and  analyzing  suggestions  for 
reform  from  the  Ontario  Law  Reform 
Commission,  the  public,  lawyers,  other  ministries 
and  Members  of  the  Legislature. 

3.  Developing  the  legislative  program  of  the 
Ministry,  beginning  with  discussion  of  suggested 
legislation  with  senior  staff  members  of  the 
Ministry,  preparing  Ministry  policy  submissions 
outlining  the  problems  and  evaluating  all 
government  options  for  discussion  and  decision¬ 
making  by  the  justice  committee  of  Cabinet  and 
by  Cabinet.  This  process  concludes  with  counsel 
from  the  division  assisting  Legislative  Counsel  to 
create  draft  bills  reflecting  Cabinet  decisions. 

4.  Advising  the  Attorney  General  and  Deputy 
Attorney  General  during  the  legislative  progress 
of  a  bill.  This  generally  involves  attending  the 
Legislative  Assembly  with  the  Attorney  General 
to  advise  him  about  the  bill,  if  necessary,  and  to 
help  him  answer  detailed  technical  questions 
which  may  arise  during  debate. 

The  division  is  also  responsible  for  the  Ministry 
Library,  which  serves  the  Crown  Law  Office  and 
(about  50)  field  offices. 

Relationship  with  Other  Organizational  Units 

To  do  its  job,  the  division  must  have  close 
relationships  with  a  number  of  organizational 
units  both  within  the  Ministry  and  independent  of 
it.  There  is  constant  liaison  and  co-operation  with 
the  Crown  Law  Office.  Through  these  efforts 
some  projects  are  conducted  jointly  and 
duplication  is  avoided.  The  Policy  Development 


Division  maintains  a  co-operative  relationship 
with  the  Ontario  Law  Reform  Commission.  While 
the  independence  of  the  Commission  is  at  all 
time  recognized  and  respected,  there  is  an 
exchange  of  research  material  and  ideas. 

There  is  constant  demand  for  interaction  with 
other  ministries  and  policy  fields,  with  the  federal 
Department  of  Justice,  and  with  public  interest 
groups.  The  division’s  involvement  enables  it  to 
keep  abreast  of  many  activities  and  proposals 
which  may  affect  the  administration  of  justice  in 
the  province. 

Examples  of  Activity 
Legislation 

1  .The  Family  Law  Reform  Act,  The  Succession 
Law  Reform  Act  and  The  Children’s  Law  Reform 
Act  all  came  into  force  as  of  March  31 ,  1 978. 
Taken  together,  these  statutes  provide  a 
comprehensive  reform  of  family  law  in  Ontario. 

2.  The  Provincial  Offences  Act  —  This  Bill 
completely  redesigns  the  procedure  under  which 
provincial  offences  are  prosecuted.  The 
legislation,  recognizing  that  over  90  per  cent  of 
the  provincial  offences  brought  before  the  courts 
are  minor  regulatory  offences,  places  minor 
offences  in  a  procedural  stream  which  stresses 
clarity,  convenience  and  efficiency. 

Particular  emphasis  in  designing  this  legislation 
was  placed  upon  the  creation  and  support  of 
mechanisms  to  ensure  that  fines  which  are 
imposed  for  breaches  of  provincial  legislation 
are  paid.  The  basic  thrust  of  the  Act  involves  an 
attempt  to  prevent  fines  from  being  in  default  and 
to  end  the  automatic  issuance  of  a  warrant  of 
committal  when  they  are.  Generous  provisions 
for  extensions  of  time  to  pay  are  made,  including 
provisions  for  periodic  payments.  However, 
when  a  fine  goes  into  default,  the  legislation 
stresses  reliance  upon  effective  means  of  fine 
collection  short  of  imprisonment.  This  Bill  was 
reported  to  the  Legislature  on  March  8,  1979,  by 
the  Standing  Committee  on  the  Administration  of 
Justice,  and  has  been  enacted. 

3.  The  Residential  Tenancies  Act  —  This  Bill  was 
introduced  by  the  Ministry  of  Consumer  and 
Commercial  Relations,  but  much  of  the 
development  and  drafting  was  undertaken  by 
The  Policy  Development  Division.  The  Bill 
restates  and  reforms  the  law  applicable  to 
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residential  tenancies.  A  new  tribunal  is 
established,  called  the  Residential  Tenancy 
Commission,  that  will  discharge  the  duties  now 
performed  by  county  court  judges  in  respect  of 
residential  tenancy  matters  in  general;  and  as 
well,  the  duties  of  Rent  Review  Officers  and  the 
Residential  Premises  Rent  Review  Board  in 
respect  of  rent  review  matters. 

4.  The  Religious  Organizations’  Land  Act  —  This 
Bill  reforms  and  replaces  The  Religious 
Institutions  Acf  which  allows  Christian  and 
Jewish  religious  groups  to  hold  land  through 
trustees.  The  Act  does  not  extend  to  the  other 
religions  which  are  present  in  Ontario  today,  and 
the  Act  has  been  criticized  as  being 
discriminatory  toward  those  religions.  The  policy 
of  the  new  Bill  is  that  religious  groups  other  than 
Christians  and  Jews  should  have  the  benefit  of 
the  land-holding  privileges  offered  by  The 
Religious  Institutions  Act.  This  Bill  was 
introduced  in  the  fall  session  and  has  now  been 
enacted. 

5.  The  Change  of  Name  Amendment  Act  —  This 
was  a  routine  amendment  to  clarify  the  purpose 
of  the  Act  that  a  minor  may  not  apply  for  a  change 
of  name  and  to  validate  orders  that  had  been 
made  pursuant  to  a  mistaken  interpretation  of  the 
Act.  In  force  as  of  May  26,  1978. 

6.  The  Judicature  Amendment  Act  —  This 
amendment  provides  for  the  official  designation 
of  courts  and  of  counties  and  districts  in  which 
French  speaking  residents  may  elect  to  testify  in 
French  and  to  have  their  evidence  directly 
received  and  understood  by  the  court  without  it 
being  relayed  through  an  interpreter.  Such 
proceedings  will  generally  be  bilingual,  but 
provision  is  made  for  unilingual  French 
proceedings  where  circumstances  warrant.  In 
force  as  of  May  26,  1978. 

7.  The  Juries  Amendment  Act  —  The  amendment 
provides  for  the  selection  in  designated  areas  of 
bilingual  jurors  in  cases  being  heard  in  the  higher 
courts  by  a  judge  and  jury.  In  force  as  of  May  26, 
1978. 


Consultation  on  Federal  Legislation 

—  Continued  assistance  to  the  interministerial 
task  force  which  is  responding  to  the  federal 
legislative  proposals  regarding  young 
offenders. 


—  Consultation  with  federal  officials  regarding 
amendments  to  the  Income  Tax  Act  to  reflect 
Ontario’s  reform  of  family  law. 

—  Participation  in  discussions  with  federal 
officials  on  the  issue  of  “disentanglement", 

i.e.  avoiding  conflicts  of  federal  and  provincial 
jurisdiction. 

Booklets  and  Films 

1 .  Small  Claims  Court  Guide  —  This  Guide  was 
published  to  assist  members  of  the  public  in 
using  the  Small  Claims  Courts. 

2.  Policy  Options  for  Continuing  Tenant 
Protection  —  This  booklet  was  published  by  the 
Ministry  of  Consumer  and  Commercial  Relations, 
but  a  member  of  the  Policy  Development  Division 
worked  extensively  on  the  contents.  This  paper 
was  considered  by  the  Standing  Committee  on 
General  Government,  whose  recommendations 
formed  the  basis  for  The  Residential  Tenancies 
Act. 

3.  Provincial  Offences  Procedure:  An  Analysis 
and  Explanation  of  Legislative  Proposals  —  This 
booklet  discusses  the  proposed  Provincial 
Offences  Act  in  detail. 

4.  Family  Law  Film  —  Members  of  the  Policy 
Development  Division  were  involved  in  the 
scripting  and  making  of  a  film  which  explains 
leading  features  of  The  Family  Law  Reform  Act. 

5.  Family  Law  Reform  Booklet  —  This  guide  to 
family  law  reform  was  written  with  the  assistance 
of  members  of  the  Policy  Development  Division. 

Uniform  Law  Conference  of  Canada 

The  Conference  consists  of  commissioners  and 
other  participants  from  all  provinces,  the 
territories  and  the  federal  Government  who  meet 
annually  to  consider  reports  and  proposed 
statutes  aimed  at  securing  greater  uniformity  in 
the  law  of  all  jurisdictions  in  Canada. 

The  Division  has  increasingly  taken  on  work 
generated  by  the  Conference.  At  the  1978 
meeting,  the  Ontario  delegation  presented  a 
draft  Uniform  Powers  of  Attorney  Act  which,  with 
some  modifications,  was  adopted  and 
recommended  for  enactment.  At  this  year’s 
meeting,  the  Ontario  delegation  will  be 
continuing  its  presentation  of  a  Uniform  Support 
Obligations  Act  and  legislation  relating  to  the 
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status  of  children  born  outside  marriage,  both  of 
which  were  started  at  the  1978  meeting. 

The  Conference  also  adopted  a  provision  dealing 
with  the  effect  of  a  divorce  on  a  will  containing  a 
gift  to  a  former  spouse  which  is  very  similar  to  a 
section  in  Ontario’s  Succession  Law  Reform  Act, 
1977. 

Communications  Branch 

David  Allen, 

Director 

The  Communications  Branch  is  responsible  for 
the  preparation,  publication  and  distribution  of 
booklets,  pamphlets,  films,  news  releases, 
statements,  speeches  and  other  material  to 
explain  Ministry  proposals,  programs  and 
legislation.  The  Director  advises  the  Attorney 
General,  Deputy  Attorney  General  and  senior 
Ministry  officials  on  communications  matters. 

The  Branch  was  established  in  1977  in  response 
to  increased  public  demand  for  information  on 
the  activities  of  the  Ministry  and  the  judicial 
system  in  general. 

During  the  year,  the  Branch  distributed 
approximately  1,000,000  copies  of  various 
Ministry  publications. 

Public  interest  in  the  Family  Law  Reform 
legislation,  which  took  effect  March  31,  1978, 
continued  throughout  the  year.  A  total  of  330,000 
pamphlets  and  140,000  booklets  with  a  detailed 
explanation  of  the  reforms  in  English  were 
distributed.  Distribution  of  French  material 
included  35,000  pamphlets  and  20,000  booklets. 
In  addition,  the  Ministry’s  30-minute  film  on  the 
subject,  available  in  English  and  French,  was 
shown  three  times  on  the  OECA  network  and  was 
loaned  to  125  high  schools  and  community 
organizations  for  presentation  to  law  classes  and 
small  groups. 

After  passage  of  legislation  expanding  the 
jurisdiction  of  the  Small  Claims  Courts,  the 
Branch  distributed  165,000  pamphlets 
highlighting  the  availability  of  this  court  and  its 
services.  A  total  of  90,000  booklets,  which 
explain  step-by-step  procedures  in  these  courts, 
were  also  distributed. 

The  Branch  was  also  responsible  for  the 
distribution  of  Discussion  Papers  on  Provincial 
Offences  Procedure  and  on  Occupiers’  Liability 


and  Trespass  to  Property.  Major  public 
information  and  education  programs  on  these 
subjects  are  being  planned. 


COURTS  ADMINISTRATION  DIVISION 

Brian  W.  McLoughlin, 

Assistant  Deputy  Attorney  General 
and  Director  of  Courts  Administration 

M.  S.  Fitzpatrick, 

Inspector  of  Legal  Offices  and  Deputy  Director  of 
Courts  Administration 

Responsibilities 

The  Assistant  Deputy  Attorney  General  and 
Director  of  Courts  Administration  is  responsible 
for  the  administration  of  the  courts  in  Ontario 
including; 

•  regulating  the  appointments  of 
commissioners  for  taking  affidavits,  notaries 
public  and  justices  of  the  peace; 

•  provision  of  court  reporting  for  all  courts  and 
supervision  of  court  reporters  and  special 
examiners; 

•  ensuring  the  provision  of  adequate 
administrative  services  to  all  courts,  including 
direction  to  sheriffs  and  court  registrars.  Criminal 
and  Family  Court  administrators.  Small  Claims 
Court  clerks  and  bailiffs; 

•  liaison  with  the  Ministry  of  Government 
Services  and  the  responsibility  for  court 
accommodation; 

•  French  Language  Services  in  the  courts; 

•  maintaining  liaison  between  the  Ministry  of 
the  Attorney  General  and  the  judiciary,  and  the 
processing  of  judicial  appointments  to  the 
Provincial  Courts; 

•  overseeing  the  Ministry’s  interest  in  the 
Native  Courtworker  Program. 

French  Language  Programs 

Legislative  Amendments 

In  May  of  1978  the  Legislature  gave  approval  to 
Bill  71 ,  an  Act  to  amend  the  Judicature  Act,  and 
Bill  72,  an  Act  to  amend  the  Juries  Act,  1974.  This 
important  new  legislation  enables  the  Ministry  of 
the  Attorney  General  to  further  expand  its  French 
language  court  services. 
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The  amendment  to  the  Judicature  Act  provides 
for  the  official  designation  of  courts  and  of 
Counties  and  Districts  in  which  French-speaking 
residents  may  elect  to  testify  in  French  and  to 
have  their  evidence  directly  received  and 
understood  by  the  court  without  it  being  relayed 
through  an  interpreter.  It  is  anticipated  that  such 
proceedings  will  be  bilingual,  but  provision  has 
been  made  for  unilingual  French  proceedings 
where  circumstances  warrant. 

The  amendment  to  the  Juries  Act  enables  the 
selection  of  bilingual  jurors. 

French  Language  Services  in  Provincial  Court 
(Criminal  Division) 

French  language  services  are  now  available  in 
the  Provincial  Court  (Criminal  Division)  in 
Sudbury,  Espanola,  Ottawa,  L’Orignal, 
Hawkesbury,  Rockland,  Cochrane,  Kapuskasing, 
Hearst,  Smooth  Rock  Falls,  and  Hornepayne. 
Thus,  French  court  services  are  now  available  to 
approximately  66  per  cent  of  Ontario  citizens 
who  speak  French  only. 

It  is  anticipated  that  further  expansion  will  be 
undertaken  in  the  Cornwall  area  in  the  near 
future. 

French  Language  Services  in  Provincial  Court 
(Family  Division) 

French  language  services  are  now  available  in 
the  Provincial  Court  (Family  Division)  in  Sudbury 
and  in  Ottawa.  Planning  is  underway  for  further 
expansion. 

French  Language  Services  in  Supreme,  County 
&  District  Courts 

With  the  recent  amendments  to  the  Judicature 
and  Juries  Acts,  planning  is  underway  for  the 
provision  of  French  language  services  in  the 
Supreme,  County  and  District  Courts  in 
specified,  designated  areas. 

Human  Resources 

The  Ministry  is  currently  reviewing  the  human 
resources  available  for  the  appropriate  and 
effective  implementation  of  the  French  language 
programs  in  the  courts  and  is  taking  steps  to 
ensure  that  suitable  resources  are  available. 


Supreme,  County  and  District,  and 
Surrogate  Court  Offices 

R.  W.  Schurman, 

Director 

Brian  Pitkin, 

Deputy  Director 

The  director  provides  administrative  direction  for 
Supreme,  County  and  District,  and  Surrogate 
Court  Offices  and  Sheriffs'  Offices.  In  liaison  with 
the  regional  co-ordinators  he  develops  and 
implements  policies  of  the  Ministry  relating  to 
procedures  and  training  programs. 

Again  this  year,  the  volume  of  litigation  has 
grown,  requiring  the  continued  standardization 
of  court  procedures  and  training  of  staff.  The 
regional  co-ordinators  have,  therefore, 
undertaken  during  the  last  year  to  develop  a 
number  of  manuals  and  training  programs  that 
will  meet  this  end. 

The  development  of  a  Courtroom  Procedure 
Manual,  the  flow  charting  of  actions  within  the 
Courts  and  a  complete  review  and  update  of  all 
Court  forms  were  major  projects  undertaken  in 
the  last  year.  With  the  completion  of  these 
projects,  the  Court  system  will  be  better 
equipped  to  handle  the  increased  volume  of 
litigation. 

In  addition  to  continuing  the  educational 
seminars,  begun  in  1976,  the  regional  co¬ 
ordinators  were  hard  at  work  last  year  developing 
new  training  programs.  This  has  resulted  in  a 
seminar  on  taxations  to  be  given  four  times 
throughout  the  coming  year  for  officials  and 
Senior  Deputies.  New  seminars  were  also 
developed  for  support  staff  in  an  effort  to  foster 
greater  uniformity. 

Courtroom  security  became  a  contentious  matter 
during  last  year.  As  a  result,  a  survey  was  carried 
out  to  determine  the  feasibility  for  providing 
greater  safety  for  the  judiciary,  legal  profession 
and  public.  Analysis  of  the  data  assembled 
during  the  last  year  will  assist  in  the  development 
of  a  policy  during  this  coming  year. 
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Court  Reporting 

Tom  Moran, 

Manager 

The  Manager,  Court  Reporting  Services,  is 
responsible  for  the  development,  implementation 
and  co-ordination  of  reporting  services  for  the 
Supreme,  County  and  District,  Provincial  and 
Small  Claims  Courts  throughout  the  Province, 
including  Special  Examinations  and  certain 
Boards  and  Commissions. 

The  Manager  is  also  responsible  for  the  provision 
of  competent  reporting  Service,  the 
establishment  of  reporting  standards,  the 
development  of  reporter  training  programs  and 
the  provisions  of  direction  and  support  to  the 
offices  of  Special  Examiners  in  Toronto,  Ottawa, 
Hamilton,  St.  Catharines,  Windsor  and  Timmins. 

Use  of  archival  recording  systems  has  been 
expanded  to  include  the  Provincial  Criminal  and 
Family  Courts  in  Kitchener,  the  County  and 
Family  Courts  in  Brampton  and  the  Ottawa 
system  will  shortly  be  expanded  to  include  the 
County  Court,  Ottawa. 

Staffing  constraints  and  increased  caseload 
have  created  a  great  deal  of  pressure  on  the 
existing  reporting  staff  and  greater  reliance  has 
had  to  be  placed  on  the  availability  of  freelance 
reporters  to  keep  the  system  operational. 
Additionally  a  trend  towards  longer  trials  appears 
to  be  developing  (as  witness  the  recently 
completed  dredging  trial)  with  a  concurrent 
demand  for  daily  transcript,  which  places  an 
even  greater  burden  on  our  limited  reporting 
resources. 

The  training  and  development  of  competent 
reporters  continues  to  receive  priority  and  the 
three-week  in-Court  experience  offered  by  this 
Ministry  to  reporting  students  from  George 
Brown  College  has  proven  invaluable.  In 
addition,  Saturday  morning  classes  conducted 
by  the  Chartered  Shorthand  Reporters 
Association  for  reporters  wishing  to  upgrade 
their  skills  to  C.S.R.  standards,  are  very  popular 
and  invaluable.  Again  this  year,  a  number  of 
students  have  successfully  completed  the 
George  Brown  College  course  in  court  reporting 
and  are  actively  seeking  employment,  either  full¬ 
time  or  on  a  freelance  basis,  with  this  Ministry. 


Provincial  Court  Offices 

A.  K.  Mackay, 

Director 

D.  H.  Thornton, 

Deputy  Director 

The  administrative  staff  of  the  Provincial  Court 
Offices  provide  clerical,  stenographic  and  court 
reporting  services  to  the  court  users,  accounting 
and  related  services  required  by  the  Ministry. 
Staffing  constraints  continue  to  create  pressure 
in  every  office  and  severe  difficulties  are  being 
experienced  in  the  large  offices. 

Family  Law  Reform  Act 

The  new  Family  Law  Reform  Act  was  introduced 
at  the  beginning  of  this  fiscal  year.  The 
administrative  staff  have  responded  well  to  the 
change  in  procedures.  Many  changes  have  been 
recognized  and  the  functions  have  changed  from 
a  quasi-criminal  court  to  those  of  a  civil  court. 
Much  more  document  handling  is  being 
experienced  than  under  the  old  legislation.  As 
the  experience  level  increased,  new  duties  — 
such  as  conciliation  and  pre-trial  meetings  — 
were  being  performed  by  some  members  of  the 
administrative  staff  under  the  direction  of  their 
Judges. 

There  is  no  doubt  that  the  Family  Law  Reform  Act 
will  have  a  far-reaching  effect  on  the  Family 
Courts  and  over  the  next  few  years  many 
changes  will  be  necessary  to  provide  maximum 
service  to  the  users  of  this  court. 

Provincial  Offences  Act 

The  Provincial  Offences  Act  received  third 
reading  in  late  March,  1979.  This  new,  innovative 
legislation  will  change  the  systems  and 
procedures  related  to  summary  conviction 
matters  dramatically.  Mr.  David  Thornton,  Deputy 
Director  of  Provincial  Court  Offices,  will  co¬ 
ordinate  the  task  force  responsible  for  the 
development  of  the  procedures,  systems  and 
administrative  staff  training  necessary  to 
accommodate  the  new  Act. 

New  Court  Systems 

The  volume  of  cases  being  processed  through 
the  Criminal  Division  Courts  continues  to 
increase  and  the  office  staffs  are  hard  pressed  to 
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cope.  During  the  year  a  pilot  project  using  a  mini¬ 
computer  was  implemented  in  the  Oshawa 
Office. 

Staff  of  the  Information  and  Computer  Systems 
Branch  and  members  of  the  Oshawa  staff 
combined  to  identify  and  design  the  program. 

The  system  provides  a  complete  operational 
program  as  well  as  all  data  for  the  Ministry’s 
Management  Information  System. 

It  is  anticipated  that  the  project  will  assist  in 
ascertaining  the  volume  level  at  which 
computers  will  be  cost  effective  in  Courts 
Administration  as  well  as  the  operational 
feasibility  of  such  systems. 

T.R.W.  Data  Systems  was  awarded  the  contract 
and  installed  a  Model  4531  Computer,  Model 
3601  Data-Stations,  Model  2001  Sale  Unit  and 
Model  9280  Printer.  The  system  consists  of  four 
main  sub-systems; 

—  Financial  Management  and  Reporting 

—  Docket/Caseload  Management  and  Reporting 

—  Information  Data  Management  and  Reporting 

—  Control  Table  File  Maintenance 

The  system  was  fully  operational  on  December 
1 5,  1 978,  being  operated  by  the  former  office 
staff  after  retraining.  No  new  or  additional  staff 
were  required.  There  are  approximately  70,000 
cases  disposed  through  this  office  and  all 
dockets,  accounts  receivable  notices,  conviction 
notices  and  licence  suspension  reports  are 
automatically  prepared  from  the  original  entry 
data.  Audit  trials  and  controls  were  carefully 
programmed. 

Although  the  cost/benefit  report  will  not  be 
completed  until  June  of  next  year,  this  project  is 
showing  great  benefits  and  could  very  well  be  the 
forerunner  of  future  court  systems  throughout 
the  province. 

Mrs.  Rae  Robertson,  Court  Administrator,  her 
staff  and  Mr.  Leo  Siu  of  the  Information  and 
Systems  Branch  worked  long  and  hard  to  make 
this  project  a  success.  Their  efforts  are  much 
appreciated. 

Family  Courts 

A  feasibility  study  into  the  use  of  a  computer 
system  in  the  Family  Courts  in  York  was 
commissioned  late  in  the  year.  The  results  of  this 


study  will  not  be  received  until  early  in  the  new 
year. 

Training  and  Staff  Development 

The  Provincial  Court  has  completed  its  third  year 
of  participation  in  the  Ministry’s  Management 
Development  Program.  This  program  has  dealt 
with  basic  management  skills,  effective 
communications,  organizational  and  managerial 
behaviour  and  in  1979-1980  will  enter  into  the 
area  of  performance  problems.  This  training  is 
provided  in  co-operation  with  the  Ministry’s 
Personnel  Management  Branch  and  Sheridan 
College  of  Applied  Arts  and  Technology.  The 
program  has  been  designed  to  insure  continuity 
from  one  level  or  phase  to  another  and  to  provide 
a  continuing  Managerial  Development  Program 
for  our  managers  and  their  staff. 

Court  Administrators  have  completed  their  third 
year  in  this  program,  their  Deputies/Assistants 
and  key  supervising  staff  their  second  year,  and 
in  1978-1979  employees  were  entered  into  the 
program  on  a  “career  development’’  basis.  New 
supervisory  staff  enter  the  program  and  are 
accelerated  to  achieve  a  “training  level”  with 
their  peers  as  quickly  as  possible.  The  following 


numbers  of  individuals  participated  during  the 
current  year: 

Management  Workshop 

(Phase  1); 

Interpersonal 
Communications  for 

45 

Managers  (Phase  II): 
Management  for  Results 

91 

(Phase  III): 

94 

Total: 

230  Employees 

Special  Information 

(applicable  to  both  Criminal  and  Family  Courts) 

Thirty-seven  employees  participated  in  courses 
offered  by  the  Civil  Service  Commission  in  the 
areas  of  Management  Development,  Problem 
Solving  and  Decision  Making,  Communication 
Skills  and  Professional  Skills.  In  addition,  27  staff 
members  were  furnished  tuition  assistance  for 
courses  in  various  Colleges  and  Universities. 
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Civil  Service  Commission  Courses  attended  by 


Court  Personnel: 

Management  Workshop  4 

Advanced  Management  Workshop  1 

Managing  conflict  1 

Work  Performance  Problems  1 

Managing  Stress  2 

Career/ Life  Planning  2 

Communication  Workshop  6 

Support  Staff  Workshop  8 

Assertiveness  Training  6 

Transactional  Analysis  in  the  Work 
Setting  4 

Introduction  to  Records  Management  1 
Filing  Systems  1 


French  Language  Program 

During  the  year  the  program  was  expanded  and 
now  all  forms  served  upon  the  public  in  the 
bilingual  areas,  relating  to  court  process  in  the 
Criminal  Division,  are  printed  in  both  official 
languages. 

Small  Claims  Court  Offices 

Ron  McFarland, 

Director 

Function 

The  Director  of  the  Small  Claims  Courts  provides 
administrative  direction  to  the  127  court  offices 
throughout  the  Province.  The  Director  is 
responsible  for  the  planning  and  preparation  of 
reports  on  the  needs,  both  Judicial  and 
Administrative,  of  the  courts  and  for  filling  staff 
vacancies.  The  Director  advises  court  officials  on 
procedures,  the  interpretation  of  amendments 
and  the  up-dating  of  the  Manuals  with  regard  to 
Administration,  Forms,  Records  Retention,  and 
other  related  matters. 

Activity 

As  reported  in  the  Annual  Report  for  1977-78,  the 
monetary  jurisdiction  of  the  courts  was  raised  to 
$1 ,000  (excluding  interest)  throughout  the 
Province.  This  major  change  increased  the  level 
of  activity  considerably.  (Claims  filed:  1977  — 


126,572;  1978  —  152,732).  The  dramatic  change 
has  also  been  reflected  in  further  processes  by 
plaintiffs  resulting  in  a  substantial  increase  in 
distribution  of  funds  (1 977  —  $1 1 ,896,306  and 
1978  -  $14,179,796). 

During  1978,  booklets  and  pamphlets  describing 
the  functions  of  and  procedures  in  these  courts 
were  distributed  throughout  the  Province.  As  a 
result,  the  court  officials  and  their  staff  have  been 
assisting  the  public  in  explaining  procedures  to 
be  followed  in  all  aspects  of  the  court. 

Contained  in  the  amendments  to  the  Small 
Claims  Courts  Act  in  1977,  was  a  provision  to 
appoint  a  Referee  for  each  court.  In  May  1978  a 
Referee  was  appointed  in  London  who  was  given 
the  authority  to  hold  Resolution  Hearings  for  all 
disputed  matters  filed.  The  use  of  a  Small  Claims 
Court  Referee  to  screen  cases  has  provided  a 
much-needed  forum  in  settling  contentious 
matters  where  the  sole  problem  is  a  question  of 
collections.  Difficult  issues  requiring  judicial 
consideration  are  set  down  for  trial.  The  Referee 
has  been  able  to  settle  an  estimated  40  per  cent 
of  all  disputed  matters.  These  duties  and 
responsibilities  have  now  commenced  in  Toronto 
and  Hamilton,  upon  the  appointment  of  Referees. 

In  the  fall  of  1978,  the  Attorney  General 
requested  that  night  courts  be  initiated  in 
Metropolitan  Toronto.  The  1st,  8th  and  9th  Small 
Claims  Courts  commenced  night  sittings  in 
January  1979,  and  have  been  an  unqualified 
success.  A  unique  feature  in  the  8th  S.C.C.  is  the 
setting  of  a  predetermined  time  to  hear  matters. 
Plaintiffs  and  defendants  are  advised  to  come  at 
20-minute  intervals  commencing  at  6:20  p.m. 

New  Initiatives 

In  an  article.  Judge  Marvin  A.  Zuker,  Small 
Claims  Court  Judge  in  York,  described  Small 
Claims  Court  as  not  a  building  or  a  courtroom, 
but  a  special  procedure.  During  the  coming  year 
it  is  the  intention  of  the  Attorney  General  to  bring 
about  a  “Restructuring  of  Small  Claims  Courts’’ 
to  provide  a  simple  and  more  accessible  forum 
which  will  allow  disputants  to  resolve 
controversial  matters  at  a  minimal  cost. 

With  the  new  emphasis  being  placed  on  the 
courts,  structural  seminars  will  be  held 
throughout  the  Province  to  assist  and  clarify  new 
responsiblities  of  court  officials. 
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Courts  and  Office  Accommodation 
Planning 

W.  M.  Thomson, 

Administrator. 

This  branch  provides  general  administration  of 
all  Court  and  office  accommodation  throughout 
the  Province,  as  well  as  the  liaison  with  the 
Ministry  of  Government  Services  in  all 
alterations,  new  leases  and  capital  projects 
required  by  the  Courts. 


Projects  Completed 

Construction  work  was  completed  at  the  County 
Court  House  in  Windsor  which  provided  two 
additional  Courtrooms  and  support  facilities  for 
the  County  and  District  Court.  Central  air 
conditioning  was  installed  in  the  County  Court 
House  in  Haileybury  and  a  covered  link  between 
the  Provincial  Court  (Family  Division)  and  the 
adjoining  Detention  Centre  on  Bronson  Avenue 
in  Ottawa,  were  completed.  In  Parry  Sound, 
additional  washroom  facilities  were  added. 

A  total  of  17  lease  projects  were  completed. 
These  included  nine  leases  to  provide  additional 
space;  700  Bay  Street,  Toronto,  where  a  Library/ 
Boardroom  was  provided  for  the  Chief  Judge, 
Provincial  Court  (Family  Division);  180  Dundas 
Street,  West,  Toronto,  where  additional  space 
was  provided  for  Royal  Commission  purposes; 

56  Sparks  Street,  Ottawa,  two  additional 
Courtrooms  which  are  shared  by  the  Provincial 
Court  (Criminal  Division)  and  the  Small  Claims 
Court;  Sarnia,  accommodation  was  provided  for 
the  Kim  Ann  Popen  Royal  Commission  support 
services;  in  Napanee,  additional  space  was 
provided  in  order  to  consolidate  the  Provincial 
Court  (Criminal  Division)  and  Provincial  Court 
(Family  Division)  offices  in  one  location;  the 
Provincial  Court  (Criminal  Division)  was  provided 
with  one  Traffic  Courtroom  and  support  facilities 
in  Richmond  Hill;  in  Belleville  the  Provincial  Court 
(Family  Division)  was  relocated  to  new  and 
expanded  quarters  on  Front  Street;  the 
Geraldton  Provincial  Court  (Family  Division)  was 
relocated  from  a  Church  Hall  to  more  appropriate 
facilities  in  the  Town  Hall;  The  Crown  Attorneys 
offices  in  Windsor  were  relocated  to  251  Goyeau 
Street  in  order  to  provide  required  expansion  for 
the  County  Law  Association  Library. 


Four  additional  leases  were  required  for  facilities 
where  the  space  was  required  by  either  the 
landlord  or  another  court  facility.  These  include 
the  Peel  County  2nd  Small  Claims  Court 
relocation  from  interim  space,  the  Legion  Hall  to 
470  Hensall  Circle;  Exeter  5th  Small  Claims  Court 
from  the  Legion  Hall  basement  to  the  Town 
Council  Chambers;  in  Bradford,  the  Provincial 
Court  (Criminal  Division)  was  relocated  from 
interim  space  to  permanent  facilities  provided  by 
the  Municipality  and  in  Durham,  at  the  request  of 
the  Town  who  required  the  space,  the  2nd  Small 
Claims  Court  was  relocated  to  the  Community 
Centre. 

Paid  per  diem  leases  were  adjusted  to  reflect 
additional  sittings.  Renfrew  sittings  increased 
from  50  to  107  p.a.;  Wawa  increased  from  30  to 
69  sittings  p.a.  in  the  Provincial  Court  (Criminal 
Division);  in  Midland,  the  Provincial  Court 
(Criminal  Division)  sittings  increased  from  72  to 
100  p.a.  and  the  Provincial  Court  (Criminal 
Division)  in  Ingersoll  increased  sittings  from  24  to 
52  p.a. 

In  the  Alterations  Program,  13  projects  were 
completed.  They  included  relocation  of  the  Peel 
Crown  Attorney  and  Small  Claims  Court  in 
Brampton;  the  installation  of  folding  partitions  in 
the  Hearing  Rooms  at  180  Dundas  Street,  West, 
to  enable  the  rooms  to  be  sub-divided;  Judges’ 
Lounge  and  offices  at  361  University  Avenue 
Court  House;  holding  cells  in  the  Hamilton 
Provincial  Court  (Criminal  Division);  electrical 
renovations  to  Courtrooms  in  Hamilton  County 
Court;  re-organization  and  renovations  to  the 
18th  Floor,  18  King  Street,  East;  four  additional 
Judge’s  offices  at  Osgoode  Hall  for  the  Supreme 
Court  of  Ontario;  in  Whitby,  completion  of  a 
Courtroom  on  the  third  floor  and  new  holding 
facilities  on  the  lower  level;  a  new  stenographers 
room  and  a  sound  system  were  installed  for  the 
Public  Trustee  at  145  Queen  Street,  West;  a 
sound  re-inforcement  system  was  installed  in  the 
Courtroom,  Victoria  Hall,  Cobourg;  an  additional 
Judges  washroom  was  provided  for  the 
Provincial  Court  (Criminal  Division)  in  Brampton; 
the  Provincial  Court  (Criminal  Division)  at  2265 
Keele  Street  were  renovated  to  accommodate 
Traffic  Courts  and  Drivers’  Training  classroom 
and,  at  Old  City  Hall,  one  additional  Courtroom 
was  installed,  new  file  storage  was  provided  on 
the  fourth  floor,  improvements  to  paintings  and 
lighting  were  completed. 
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With  the  opening  of  Toronto’s  College  Park  court  complex  in  September,  the  Judicial  District  of  York  will 
have  10  new  courtrooms,  such  as  the  one  shown  above,  for  the  Provincial  Court  (Criminal  Division)  and 
the  Small  Claims  Court.  The  complex  is  located  on  the  second  floor  of  the  former  Eaton’s  store  (below)  at 
the  corner  of  College  and  Yonge  Streets. 
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A  New  Court  House  in  Newmarket  is  scheduled  for  completion  early  in  1 980.  The  22-courtroom  facility  will 
accommodate  County  Court,  Provincial  Courts  (Family  and  Criminal  Divisions)  and  the  Small  Claims 
Court. 
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Under  Construction 

In  Newmarket  a  22-Courtroom  Court  House  to 
accommodate  County  Court,  Provincial  Courts 
(Family  and  Criminal  Divisions)  and  Small  Claims 
Court  is  scheduled  for  completion  in  1980. 
Additional  canopies  and  identification  signs  are 
scheduled  for  completion  in  May,  1979. 

A  total  of  10  Provincial  Court  Courtrooms  will  be 
completed  at  College  Park  in  September,  1979. 
Other  projects  under  construction  and 
scheduled  for  completion  during  the  1979/80 
fiscal  year  are;  Pembroke,  Courtrooms  and 
support  facilities  for  the  Provincial  Courts  (Family 
and  Criminal  Divisions);  Oshawa,  a  relocation  of 
the  Provincial  Court  (Family  Division)  to  44  Bond 
Street;  Guelph,  new  facilities  for  Provincial 
Courts  (Family  and  Criminal  Division); 

Burlington,  facilities  for  the  Provincial  Courts 
(Family  and  Criminal  Divisions)  as  well  as  Small 
Claims  Court;  Kitchener,  relocation  of  the 
Sheriff’s  accommodation  and  enlargement  of  the 
Registrar’s  office;  361  University  Avenue  Court 
House,  relocating  to  courtroom  clerks  and 
attendants  to  provide  space  for  Judges  offices; 
Old  City  Hall,  one  additional  Judge’s  office  and 
cashier’s  office;  and  Public  Trustee,  145  Queen 
Street,  West,  provision  of  new  Computer  room 
and  related  facilities. 

In  Design 

The  following  projects  are  in  an  advanced  stage 
of  planning.  Thunder  Bay  County  Court  House,  a 
Central  Air  Conditioning  system  will  be  installed; 
a  22-Courtroom  Court  House  to  accommodate 
County,  Provincial  and  Small  Claims  Court  is 
being  designed  for  St.  Catharines;  the  Provincial 
Court  (Family  Division)  and  the  Small  Claims 
Court  in  Sudbury  will  be  relocated;  in  Oakville, 
the  Provincial  Courts  (Family  and  Criminal 
Divisions)  will  be  expanded  in  consolidated 
facilities  at  the  present  location;  additional 
Courtroom  space  is  being  designed  for  the 
Etobicoke  Provincial  Court  (Family  Division); 
expansion  Courtroom  space  will  be  provided  in 
relocated  facilities  in  North  Bay  for  the  Provincial 
Court  (Criminal  Division),  which  will  share  these 
facilities  with  the  County  Court;  in  Welland,  the 
Provincial  Court  (Family  Division)  will  be 
relocated  in  more  adequate  Courtroom  and 
support  facility  space;  the  Timmins  County  Court 
facilities  will  be  relocated  and  share  these 


expanded  facilities  with  the  Small  Claims  Court; 
the  Sault  Ste.  Marie  Provincial  Court  (Family 
Division)  will  be  relocated,  thereby  providing 
necessary  expansion  space  for  the  Provincial 
Court  (Criminal  Division)  in  the  vacated  space;  at 
the  request  of  the  Metro  Police  Force  the  9th 
Small  Claims  Court  in  Scarborough  will  be 
relocated  from  the  Police  Building  at  2222 
Eglinton  Avenue,  East;  in  Thessalon,  at  the 
request  of  the  Town,  the  Provincial  Court 
(Criminal  Division)  will  be  relocated  to  the 
Community  Hall. 

Design  drawings  are  also  underway  to  renovate 
the  County  Court  House,  University  Avenue, 
Toronto,  to  provide  additional  offices  for  Judges, 
Jurors’  Lounge  and  support  staff  areas  for  the 
Sheriff’s  department;  to  provide  an  additional 
courtroom  for  the  County  Court  in  Guelph  in  the 
area  vacated  by  the  Provincial  Court  (Family 
Division).  Additional  Courtrooms  will  also  be 
provided  for  the  County  Courts  in  Sudbury, 

Milton  and  Stratford  in  space  vacated  by  the 
Small  Claims  Court,  the  Ministry  of  Consumer 
and  Commercial  Relations  and  the  Ministry  of 
Correctional  Services,  respectively;  in  Old  City 
Hall  acoustics  will  be  improved  in  three 
Courtrooms;  the  Provincial  Court  (Criminal 
Division)  in  Belleville  will  expand  into  space 
recently  vacated  by  the  Family  Division,  and  in 
Peterborough  new  Jury  Room  facilities  will  be 
provided  in  the  space  to  be  vacated  by  the 
Provincial  Court  (Family  Division).  A 
reorganization  of  the  County  Court  facilities  in 
Brampton  to  utilize  the  area  vacated  by  the 
Crown  Attorney  and  the  Provincial  Court  (Family 
Division)  will  provide  additional  Courtroom  space 
as  well  as  expansion  area  for  the  Registrar. 


In  Planning /Lease  Search /Negotiation 

Lease  searches  are  presently  underway  for  the 
following  Courts;  relocation  and  expansion  of  the 
Kingston  Provincial  Court  (Criminal  Division);  a 
relocation  and  expansion  of  the  Oshawa 
Provincial  Court  (Criminal  Division);  Ottawa 
Provincial  Court  (Criminal  Division)  expansion;  a 
relocation  and  expansion  of  the  Peterborough 
Provincial  Courts  (Family  and  Criminal 
Divisions);  a  relocation  of  the  Cambridge 
Provincial  Courts  (Family  and  Criminal 
Divisions);  Whitby,  a  relocation  of  the  Provincial 
Court  (Criminal  Division);  additional  space  for  the 


18 


Hamilton  County  Court  in  the  present  facility; 
relocation  of  the  Richmond  Hill  and  67  Richmond 
Small  Claims  Courts. 

Initial  planning  has  also  begun  on  Courthouse 
projects  in  Scarborough,  Etobicoke,  North  York, 
Ottawa,  Toronto,  Lindsay,  Brockville,  North  Bay, 
Sudbury  and  Guelph. 


Inquiry  Management  and  Appointments 
Branch 

P.  W.  Clendinneng, 

Director 

The  Inquiry  Management  and  Appointments 
Branch  was  established  in  early  1978,  and  has 
two  primary  responsibilities.  One  is  the  co¬ 
ordination  and  direction  of  the  logistical  support 
of  Royal  Commissions,  Judicial  Inquiries  and 
Task  Forces  funded  through  the  Ministry  of  the 
Attorney  General.  The  second  is  the  appointment 
and  administration  of  the  Justice  of  the  Peace, 
Notary  Public,  and  Commissioner  for  taking 
Affidavit  programs.  The  Inquiry  Management  and 
Appointments  Branch  administers  the  Public 
Institutions  Inspections  Act  and  the  Blind 
Persons’  Rights  Act,  on  behalf  of  the  Ministry  of 
the  Attorney  General.  In  addition,  this  Branch 
also  co-ordinates  the  drafting  and  processing  of 
the  Ministry’s  Recommendations-to-Council  and 
regulations. 

During  the  past  year,  a  number  of  modifications 
were  introduced,  including  the  introduction  of: 
word  processing,  revised  documentation,  and  a 
brochure  containing  guidelines  for  panelists 
under  the  Public  Institutions  Inspection  Act.  The 
word  processing  equipment  represents  a 
significant  development  to  reduce  the  cost  of 
producing  Royal  Commission  Reports,  and  the 
brochure  for  Public  Institution  Inspection  Panels 
has  proven  successful  in  increasing  both  the 
effectiveness  of,  and  the  acceptance  of,  such 
panels. 

In  the  coming  year,  the  development  of  improved 
financial  administrative  program  management 
for  Royal  Commissions  will  continue  to  be  a 
primary  objective,  together  with  a  continued 
review  of  the  policies  and  procedures  governing 
appointments. 


Provincial  Courts 
(Criminal  Division) 

Chief  Judge  F.  C.  Hayes 
Associate  Chief  Judge  H.  A.  Rice 

Court  Sittings 

The  Provincial  Courts  (Criminal  Division)  during 
the  past  fiscal  year  had  sittings  on  a  regular  basis 
at  140  locations  throughout  the  Province  of 
Ontario  with  multiple  courtroom  establishments 
at  approximately  25  locations.  There  was  an 
increase  in  activity  in  the  Provincial  Courts 
(Criminal  Division)  during  this  fiscal  year,  as  well 
as  a  continuing  change  in  the  nature  of  the 
caseload,  such  as  a  greater  number  of 
substantial  prosecutions  arising  from  complex 
commercial  transactions,  more  charges  where  a 
number  of  individuals  are  jointly  charged  with 
criminal  and/or  narcotic  offences  and  an 
increasing  number  of  prosecutions  under 
miscellaneous  federal  and  provincial  statutes.  In 
addition,  there  have  been  a  substantial  number 
of  legislative  amendments  such  as  those  relating 
to  firearms  control  which  will  create  a  demand  for 
further  court  time  before  a  Provincial  Judge. 

There  have  been  continuing  efforts  throughout 
the  Province  to  maximize  the  use  of  available 
judicial  personnel  and  available  facilities.  In  this 
regard  there  have  been  a  number  of  changes  in 
court  scheduling  procedures  and,  in  addition, 
substantial  emphasis  is  being  placed  on  an  early 
review  of  the  nature  of  the  case  by  both  Crown 
and  Defence  Counsel.  The  various  procedures  in 
this  regard  are  aimed  at  narrowing  the  issues 
before  the  court  so  as  to  more  accurately 
estimate  the  amount  of  court  time  required  for 
the  trial  or  preliminary  hearing. 

The  Chief  Judge’s  office  is  continuing  with  its 
efforts  to  obtain  a  degree  of  uniformity  in  the  time 
between  the  laying  of  the  Information  and  the 
return  date  for  the  accused  to  appear. 

The  statistical  analysis  representing  the 
caseload  is  only  a  partial  assessment  of  the 
problem.  Over  the  past  few  years,  there  has  been 
a  very  discernible  change  in  the  nature  of  the 
caseload  in  that  there  are  many  lengthy  criminal 
prosecutions,  be  they  trials  or  preliminary 
hearing,  and  this  has  been  reflected  in  the 
special  assignment  of  Judges  to  various  areas  of 
the  Province  to  deal  with  matters  which  could  not 
be  accommodated  in  the  ordinary  court  list. 
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In  Metropolitan  Toronto,  the  number  of 

for  special  relief  accounted  for  245  days  in  1978- 

courtroom  days  allocated  to  special  criminal 

79. 

prosecutions  (i.e.,  cases  occupying  one  day  or 
more)  increased  from  772  in  1977-78  to  815  in 
1978-79.  Special  matters  being  prosecuted  by 
representatives  of  the  Federal  Department  of 
Justice  accounted  for  172  courtroom  days  and 
special  matters  being  prosecuted  by  Provincial 
Assistant  Crown  Attorneys  accounted  for  495 
courtroom  days  in  1978-79.  The  movement  of 
Judges  from  Metropolitan  Toronto  to  other  areas 

The  demand  continued  for  the  court  to  attend  in 
remote  communities  in  Northwestern  and 
Northeastern  Ontario,  and  this  demand  was  met 
in  most  instances  by  scheduling  special  sittings. 
An  increase,  over  the  past  few  years,  in  the  level 
of  law  enforcement  has  led  to  a  greater  number 
of  charges  and  we  have  been  unable  to  respond 
to  all  the  demands  for  additional  sittings  in 
various  areas  of  Northwestern  Ontario. 

Judicial  Appointments 

As  of 

As  of 

As  of 

As  of 

Mar.  31 

Mar.  31 

Mar.  31  Mar.  31 

1974 

1975 

1976 

1977 

1978 

1979 

Provincial  Judges 
in  Ontario 

Number  of  Full-time  Judges, 
including  Chief  Judge,  as  of 

December  31  118 

117 

117 

128 

129 

137 

Number  of  Judges  Retired  or 

Deceased  or  on  L.T.I.P.  5 

6 

6 

5 

8 

5 

Number  of  Judges  Appointed  1 5 

5 

7 

15 

8 

12 

Number  of  Part-time  Judges  2 

2 

2 

2 

2 

1 

Number  of  Judges  on  Extension  5 

6 

6 

4 

6 

5 

As  of  March,  1 979,  eleven  (1 1 )  of  the  above  Judges  were  also  presiding  in  the  Family  Division. 

As  of 

As  of 

As  of 

As  of 

Mar.  31 

Mar.  31 

Mar.  31  Mar.  31 

1974 

1975 

1976 

1977 

1978 

1979 

Provincial  Judges  in 

Metropolitan  Toronto 

Number  of  Full-time  Judges, 
including  Chief  Judge,  as  of 

December  31  28 

29 

28 

36 

34 

40 

Number  of  Judges  Retired, 

Deceased  or  Resigned  0 

0 

1 

0 

2 

1 

Number  of  Judges  Appointed  5 

1 

1 

8 

0 

7 

Number  of  Judges  on  Extension  2 

1 

2 

1 

2 

2 

The  above  shows  only  Metropolitan  Toronto.  To  calculate  figures  for  the  Judicial  District  of  York,  it  will  be 
necessary  to  add  one  full-time  Judge  —  Judge  R.  G.  Pearse  in  each  instance,  and  to  show  one  resignation 
—  Judge  C.  W.  Morrison  in  1975. 


Traffic  Court  Sittings 

In  an  effort  to  continue  to  improve  the  scheduling 
for  the  trial  of  traffic  cases,  the  sittings  of  the 
court  have  been  revised  in  certain  areas  so  as  to 
provide  sittings  at  9:00  a.m.,  10:30  a  m.,  1:30  p.m. 
and  3:00  p.m.  This  results  in  a  more  intensive  use 
of  the  physical  facilities  and  in  the  citizen  who  is 
charged  and  all  necessary  witnesses  only  being 
required  to  attend  at  the  court  premises  for  not 
more  than  1 V2  hours. 

This  particular  method  of  scheduling  sittings  of  a 
Traffic  Court  is  particularly  suited  to  areas  having 
a  higher  volume  of  charges,  and  in  the  past  fiscal 
year  was  extended  to  include  Hamilton,  Ottawa 
and  Richmond  Hill.  This  four-tier  system  of 
sittings  of  the  Traffic  Court  had  already  been 
implemented  in  all  of  Metropolitan  Toronto  and  in 
Brantford,  Kitchener  and  St.  Catharines. 

Court  Visitations 

The  Chief  Judge  continued  with  his  visits  to  a 
number  of  areas  of  the  Province  where  he  met 
with  the  Area  Senior  Judges  and  with  the 
Provincial  Judges.  The  Area  Senior  Judges  also 
held  their  regional  meetings,  and  the  Chief  Judge 
attended  these  meetings  wherever  possible. 

In  all  meetings  there  has  been  a  continuing  study 
of  the  local  criminal  and  provincial  statutory 
offence  caseload  and  various  alterations  have 
been  made  to  case-scheduling  methods  in  order 
to  achieve  an  earlier  disposition  date  and  a  more 
efficient  use  of  judicial  personnel,  administrative 
personnel  and  physical  facilities. 

Judicial  Education 

The  office  of  the  Chief  Judge  continued  to  review 
judgments  of  the  Court  of  Appeal  and  law  reports 
and  to  circulate  matters  of  interest  to  the  Judges. 
The  Law  Clerk  assigned  to  the  staff  of  this  office 
continued  to  prepare  appropriate  annotations  for 
recently  reported  judgments  and  to  carry  out 


research  in  areas  of  criminal  law  relevant  to  the 
Provincial  Courts  (Criminal  Division),  including 
rendering  assistance  to  Judges  in  their 
preparation  of  judgments. 

The  Judges  Education  Program  was  held  at  the 
University  of  Western  Ontario  again  this  year. 
This  program  permits  a  Judge,  once  every  three 
years,  to  live  for  one  week  in  a  university  setting 
and  to  participate  in  a  program  consisting  of 
lectures,  discussions,  and  videotapes. 

The  Provincial  Judges  Association  (Criminal 
Division)  continued  with  its  education  program 
composed  of  regional  education  and  sentencing 
seminars. 

During  the  period  April  to  July,  a  series  of 
meetings  of  a  consultative  nature  was  held  with 
Judges  across  the  Province  in  regard  to  the 
introduction  of  the  Provincial  Offences  Act,  1978, 
and  the  companion  Provincial  Courts 
Amendment  Act,  1978,  which  received  Royal 
Assent  on  March  29,  1979. 


Justices  of  the  Peace  Education  Program 

During  the  months  of  May  and  June,  regional 
meetings  with  respect  to  the  Provincial  Offences 
Act,  1978,  and  the  companion  Provincial  Courts 
Amendment  Act,  1978,  were  held  with  the  “A” 
Direction  Justices  of  the  Peace  in  seven 
locations  in  order  to  explain  the  legislation  to 
them  and  to  consult  with  them  as  to  their  views  of 
the  legislation.  They  were  also  provided  with  an 
explanatory  booklet  regarding  the  above- 
mentioned  legislation. 

Later  in  the  year.  Judges  across  the  Province 
were  requested  to  consult  with  the  “B”,  “C”,  and 
“D”  Direction  Justices  of  the  Peace  in  order  that 
each  of  them  would  have  an  opportunity  to  have 
the  legislation  explained  and  to  express  any 
views  that  may  be  held  concerning  the  new 
legislation. 
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Statistics 

The  statistical  reports  indicate  the  following  increases  within  the  system: 


1977-78 

1978-79 

Percentage 

Increase 

New  Charges  —  All  Statutes 

Metropolitan  Toronto 

2,001,602 

2,124,788 

6.15 

Remainder  of  Province 

1,713,882 

1,795,462 

4.17 

Total 

3,715,484 

3,920,250 

5.51 

Dispositions  —  All  Statutes 

Metropolitan  Toronto 

1,727,540 

1,882,406 

8.96 

Remainder  of  Province 

1,729,470 

1,814,264 

4.9 

Total 

3,457,010 

3,696,670 

6.93 

Dispositions  —  C.C.C. 

Metropolitan  Toronto 

99,119 

100,404 

3.87 

Remainder  of  Province 

199,573 

218,359 

9.41 

Total 

298,692 

318,763 

6.71 

Dispositions  —  Minor  Traffic 

Metropolitan  Toronto 

1,535,092 

1,689,533 

10.06 

General 

The  Chief  Judge’s  Office  researched  and 
prepared  reports  and  conducted  special  projects 
as  follows; 

1 .  Survey  on  Extra-judicial  duties. 

2.  Authorization  of  selected  Justices  of  the  Peace 
across  the  Province  to  perform  marriage 
ceremonies,  as  a  result  of  the  proclamation 
effective  August  1,  1978,  of  Bill  62  —  The 
Marriage  Act,  1977. 

3.  Implementation  of  a  uniform  policy  to  eliminate 
any  delay  in  bringing  matters  before  the  Court. 

4.  Survey  to  develop  appropriate  goals  re  court 
hours. 

Substantial  emphasis  is  and  will  continue  to  be 
placed  on  encouraging  pretrial  disclosure  in 
criminal  matters.  It  is  hoped  by  this  pretrial 
disclosure  process,  which  is  initially  being 
operated  in  Ottawa,  that  the  time  spent  with  trials 
and/or  preliminary  hearings  will  be  reduced. 

It  is  considered  desirable  to  have  a  Provincial 
Judge  or  a  limited  group  of  Provincial  Judges 


assigned  to  a  particular  section  of  the  caseload 
on  a  continuing  basis  until  that  portion  of  the 
caseload  has  been  finalized.  This  approach  was 
followed  in  a  three-month  pilot  project  initiated  at 
the  Old  City  Hall  in  Metropolitan  Toronto 
beginning  in  April  of  1978  and  presided  over  by 
Associate  Chief  Judge  H.  A.  Rice.  In  addition  to 
there  being  one  judicial  officer  assigned  to  a 
group  of  cases,  there  was  one  Assistant  Crown 
Attorney  assigned  to  the  project.  As  a  result  of 
the  information  obtained  from  this  pilot  project 
the  same  type  of  caseloading  and  judicial 
assignment  will  be  implemented  in  six 
courtrooms  in  the  premises  to  be  occupied  at 
College  Park. 

Also,  certain  groups  of  Provincial  Judges  have 
been  assigned  on  a  continuing  basis  to  the 
Provincial  Courts  (Criminal  Division)  at  the  Metro 
West,  Metro  East  and  Metro  North  locations.  In 
those  areas  where  there  has  been  sufficient  staff 
available  in  relation  to  the  caseload,  the 
disposition  time  has  been  substantially  improved 
and  for  the  majority  of  cases  in  those  locations 
we  are  approaching  a  disposition  period  of  90 
days. 
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Provincial  Courts 
(Family  Division) 

Chief  Judge  H.  T.  G.  Andrews 
Associate  Chief  Judge  Robert  Walmsiey 

Jurisdiction 

The  jurisdiction  of  the  Provincial  Courts  (Family 
Division)  falls  into  four  categories: 

1 .  Prosecutions  in  respect  of  the  criminal 
conduct  of  infant  offenders  and  criminal  conduct 
against  infant  victims  (i.e.,  juvenile  delinquency 
and  contributing  to  delinquency). 

2.  Proceedings  in  respect  of  child  protection  and 
neglect. 

3.  Inter-spousal  rights  and  obligations  (i.e., 
support,  freedom  from  molestation,  possession 
of  the  matrimonial  home). 

4.  Parent-child  rights  and  obligations  (i.e., 
support,  custody,  access,  freedom  from 
molestation). 

By  virtue  of  The  Provincial  Courts  Act  the  court 
interprets  and  applies  the  law  contained  in  the 
following  statutes,  administered  by  the 
department  of  government  noted: 

Criminal  Code  of  Canada  —  Federal  Department 
of  Justice: 

In  respect  of  intra-familial  crimes  (e.g.,  assaults, 
threatening,  incest).  Provincial  Judges  who 
ordinarily  preside  over  the  Provincial  Courts 
(Family  Division)  hear  these  matters,  but  as  they 
are  conducted  under  the  Criminal  Code  of 
Canada,  the  Judge  must  reconstitute  the  Court 
as  a  Provincial  Court  (Criminal  Division). 


Judicial  Complement  as  at  March  31, 1979 


Full-Time  Family  Division  50 

Per  Diem/Part-Time  Family  Division  7 

On  Leave  2 

Serving  Criminal  and  Family  Divisions  1 1 

Serving  Unified  Family  Court  3 

Total  Complement  73 


Training  and  Development 
Judicial 

1 .  Programs  for  the  Judiciary  were  held  in: 


Ottawa-Montreal  .  July  17-21,  1978 

Toronto  .  September  28-30,  1978 

"Toronto  .  November  19-24,  1978 

'•‘Toronto  .  November  26-Dec.  1,  1978 


("‘Conducted  by  the  Office  of  the  Chief  Judge) 

2.  The  Canadian  Association  of  Provincial  Court 
Judges  sponsored  a  program  in  Vancouver, 
November  5-1 1 ,  for  newly-appointed  Judges. 

Ontario  Judges  attending: 

Chief  Judge  H.  T.  G.  Andrews 
(Instructor  at  Program) 

Associate  Chief  Judge  R.  J.  K.  Walmsiey 
Judge  R.  H.  Donald 
Judge  J.  M.  Gammell 

Others 


Juvenile  Delinquents 
Act  of  Canada  — 

The  Family  Law 
Reform  Act  — 

The  Reciprocal  ' 
Enforcement  of 
Maintenance  Orders 
Act  — 

The  Minors’ 

Protection  Act  — 

The  Child  Welfare  Act  — 

The  Training 
Schools  Act  — 

The  Education  Act  — 


Federal  Department 
of  Justice 


Ontario  Ministry 
of  the 

Attorney  General 


Ontario  Ministry 
of  Community  and 
Social  Services 

Ontario  Ministry 
of  Education 


The  Chief  Judge’s  Law  Clerk  and  Executive 
Assistant  prepared  and  conducted  training 
programs  on  the  Family  Law  Reform  Act  for 
members  of  the  Provincial  Benefits  Branch  of  the 
Ministry  of  Community  and  Social  Services  and 
staff  of  the  Department  of  Social  Services, 
Metropolitan  Toronto,  at  14  sessions  in  six  cities. 
More  than  800  persons  were  trained  at  these 
programs. 


Summer  Students 

Twenty-six  Courts  participated  in  the 
‘Experience  78’  Summer  Student  Program  of  the 
Youth  Secretariat.  3,453  applications  were 
received  by  the  Office  of  the  Chief  Judge  for  the 
68  positions  available.  Fifty  students  were  from 
Faculties  of  Law,  18  from  other  disciplines. 
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Independent  of  the  Experience  ’78  Program,  six 
students  conducted  research  for  the  Office  of  the 
Chief  Judge  on  the  following  subjects;  joint 
custody:  defences  to  truancy;  constitutionality 
of  Provincial  support  and  custody  laws  in  the 
face  of  the  Federal  Divorce  Act;  extra-Provincial 
enforcement  of  custody  orders;  no-fault 
custody;  The  effectiveness  of  maintenance 
orders  over  a  five-year  period. 


Training  Manuals 

Manuals  were  written  and  produced  by  the  staff 
of  the  Office  of  the  Chief  Judge  for  Judicial 
Training  Programs  in  Toronto  and  Vancouver. 

A  Training  Manual  was  written  by  the  staff  of  the 
Chief  Judge’s  Office  for  Family  Law  Reform  Act 
programs.  Two  thousand  copies  were  produced 
by  the  Ministry  of  Community  and  Social  Services 
for  their  field  personnel. 


Court  Services 

No.  of  Family  Court  Offices  54 

(Plus  the  Unified  Family  Court) 

No.  of  Locations  in  Which  Courts  Are  Held  1 1 2 

Court  Staff  Appointed  Justices  of  the 

Peace  During  the  Year  6 

Justices  of  the  Peace  Authorized  to 

Perform  Marriage  Ceremonies  During  the 

Year  21 


New  Accommodation  was  Provided  for  Courts  In: 
Belleville  (County  of  Hastings) 

Napanee  (Counties  of  Lennox  and  Addington) 


CROWN  LAW  OFFICE 

R.  M.  McLeod, 

Assistant  Deputy  Attorney  General  and  Director 
of  Criminal  Law 

Crown  Law  Office  —  Criminal 
Howard  F.  Morton, 

Director 

Harry  G.  Black, 

Deputy  Director 

Composition 

The  Branch  is  composed  of  22  lawyers,  all  of 
whom  are  specialists  in  criminal  law.  While  the 
total  caseload  has  again  increased  substantially 
the  number  of  criminal  lawyers  in  the  Branch  has 
not  been  increased.  This  has  resulted  in  a  sharp 
increase  in  the  individual  workload  borne  by 
counsel. 

1.  Criminal  Appeals 

Criminal  appeals  to  the  Supreme  Court  of 
Ontario,  Court  of  Appeal  and  Supreme  Court  of 
Canada  constitute  the  Branch’s  major 
responsibility  and  encompasses  a  large  portion 
of  our  workload  due  to  their  increased 
complexity  and  the  increased  frequency  of  court 
sittings. 

2.  Special  Prosecutions 

In  the  past  year,  the  Branch  has  continued  to 
prosecute  an  increasing  number  of  offences 
which  have  been  referred  to  as  organized  crime 
prosecutions.  As  a  result  of  a  Tri  Force  approach 
to  police  investigation  in  this  area,  charges  have 
been  laid  against  approximately  250  persons 
involved  in  organized  criminal  activities  in  the 
past  two  years.  Among  the  charges  are  several 
involving  complex  conspiracies.  Others  involve 
loansharking,  extortion,  counterfeiting, 
gambling,  burglary,  theft,  forgery,  fraud  and 
other  criminal  intensive  investigation  into 
patterns  of  criminal  activity  that  are  planned  and 
organized  by  persons  acting  in  concert.  Counsel 
in  the  Crown  Law  Office  are  consulted  by  and 
advise  members  of  the  Task  Force  at  regular 
intervals  in  the  course  of  every  major 
investigation.  Virtually  all  of  the  prosecutions 
arising  out  of  the  Tri  Force  Unit  are  handled  by 
counsel  from  the  Crown  Law  Office  —  Criminal. 
Counsel  in  the  Crown  Law  Office  have 
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participated  in  intensive  courses  dealing  with  the 
prosecution  of  organized  crime  at  Cornell 
University. 

In  addition,  the  Branch  has  continued  to 
prosecute  an  ever-increasing  number  of 
complicated  commercial  transactions  involving 
allegations  of  fraud,  corruption  and  conspiracy. 
These  prosecutions  are  complex  and  take  a  large 
amount  of  preparation  and  trial  time.  Liaison  with 
the  Fraud  Squad  of  the  Metropolitan  Toronto 
Police,  the  Ontario  Provincial  Police  and  the 
R.C.M.P.  is  an  important  feature  of  the  Branch’s 
activities  in  order  to  provide  the  specialized 
prosecutorial  assistance  needed  not  only  at  a 
trial  level,  but  also  from  the  outset  of  the 
investigation  in  most  cases.  The  Ontario 
Securities  Commission  is  referring  an  increasing 
number  of  complex  investigations  involving 
stock  market  frauds  and  manipulations. 
Consumers  protection  legislation  has  also  added 
to  the  burden  of  this  Branch  with  special 
prosecutions  under  these  statutes. 

3.  Other  Court  Appearances 

Court  appearances  by  lawyers  in  the  Branch  also 
encompass  diverse  matters  involving  various 
provisions  of  the  Criminal  Code  of  Canada  and 
the  Provincial  Statutes  of  Ontario. 

Appearances  on  judicial  interim  release  hearings 
in  murder  cases,  pre-trial  judicial  interim  release 
review  hearings,  release  pending  appeal 
applications,  contested  motions  and  summary 
conviction  appeals  in  Weekly  Court  and 
Chambers  necessitate  daily  attendance  in  the 
Supreme  Court  of  Ontario.  Weekly  Court  and 
Chamber  matters  also  include  mandamus, 
prohibition,  certiorari  and  habeas  corpus 
applications  and  Juvenile  Delinquent  appeals 
requiring  further  appearances  by  counsel. 
Counsel  appear  on  applications  for  leave  to 
appeal  and  appeals  in  the  Supreme  Court  of 
Canada  which  are  heard  every  two  weeks. 

When  such  applications  are  granted,  there  are 
more  lengthy  and  subsequent  appearances 
which  are  required  for  the  hearing  of  the  appeal. 
The  increased  incidence  of  applications  for 
judicial  interim  release  and  bail  reviews,  in  spite 
of  procedural  adjustments  to  standardize  court 
dates  for  the  latter,  necessitates  daily 
appearances  of  at  least  two  lawyers  to  ensure 
that  the  Crown’s  case  is  properly  advanced  and 


dangerous  offenders  are  not  at  liberty  prior  to 
their  trials. 

4.  Advisory  Responsibilities 

One  of  the  functions  of  the  Branch  is  to  create, 
within  its  personnel,  a  level  of  expertise  in 
selected  specialized  areas  of  criminal  law  and 
procedure  so  as  to  be  able  to  provide  advice  to 
others  involved  in  the  administration  of  justice  in 
the  Province,  who  require  legal  opinions,  often 
on  an  emergency,  or,  at  least,  short  notice  basis. 
To  this  end,  the  lawyers  in  the  Branch  are 
constantly  encouraged  to  involve  themselves  in 
private  research  and  a  variety  of  academic 
pursuits  including  the  writing  of  text  books  and 
articles  for  publication  and  participating  in 
continuing  legal  education  programs  and 
seminars.  Several  lawyers  in  the  Branch 
participate  as  instructors  in  The  Law  Society 
Continuing  Education  Programmes,  in  the  Bar 
Admission  Course,  Criminal  Law  Section,  and  the 
Canadian  Bar  Association  Continuing  Legal 
Education  Programmes. 

This  advisory  function  also  extends  to  the 
delivering  of  lectures  and  conducting  of 
seminars  at  many  Ministry-sponsored  courses 
for  Provincial  Judges,  Crown  Attorneys  and 
Justices  of  the  Peace  and  at  similar  courses 
conducted  by  various  police  and  regulatory 
agencies. 

5.  Committee  Work 

In  the  past  year,  the  participation  of  members  of 
the  Crown  Law  Office  —  Criminal  on  various 
interministerial  Committees  has  increased. 
Members  of  our  office  have  participated  on 
Committees  dealing  with,  inter  alia,  drinking/ 
driving,  seatbelt  usage,  highway  safety,  traffic 
tribunals,  the  drinking  age,  foreign  investment, 
hypnosis,  hypnotherapy  and  psychiatry.  In 
addition,  the  Crown  Law  Office  is  providing 
intensive  legal  counsel  to  The  Study  of  Sects, 
Cults  and  Other  Groups  in  Ontario  chaired  by  Dr. 
D.  G.  Hill.  Counsel  in  the  Crown  Law  Office  also 
staffs  the  Criminal  Justice  Advice  Service  for  the 
Victims  of  Racially  Motivated  Criminal  Offences. 

6.  Justice  Policy 

In  the  past  year,  the  Crown  Law  Office  expanded 
its  involvement  in  the  formulation  of  justice  policy 
matters  in  the  area  of  criminal  law.  The  most 
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prominent  areas  of  our  involvement  are  as 
follows: 

(i)  Drinking-Driving; 

A  mandate  to  design,  legislate  and  implement  a 
24-hour  licence  suspension  system  in 
conjunction  with  a  check  stop  operation  which 
will  be  based  upon  the  use  of  roadside  screening 
device. 

This  endeavour  is  the  most  recent  undertaking 
by  the  Crown  Law  Office  in  its  continuing  attempt 
to  reduce  the  magnitude  of  the  problem  of 
drinking-driving  in  the  Province  of  Ontario. 

(ii)  New  Provincial  Offences  Act: 

Counsel  in  the  Crown  Law  Office  have  been 
responsible  for  the  design  and  drafting  of  the 
Provincial  Offences  Act  and  the  Provincial 
Courts  Amendment  Act,  including  all  steps 
preparatory  to  introduction  of  the  legislation, 
consultation  on  systems  design,  and 
interministerial  consultation  and  co-ordination. 
This  undertaking  included  the  preparation  of  a 
detailed  analysis  and  explanation  of  the  above 
legislation  for  distribution  to  M.P.P.’s  and  the 
public  at  large,  together  with  planning  and 
delivery  of  seminars  for  Judges,  Justices  of  the 
Peace,  the  police.  Crowns,  etc. 

(iii)  Outstanding  Fines: 

This  undertaking  included  the  preparation  of 
fines,  together  with  work  on  the  Interministerial 
Committee  on  the  Vehicle  Registration  System. 

(iv)  Diversion: 

In  the  past  year,  counsel  continued  to  spend 
considerable  time  in  examining  this  concept  in 
preparation  of  a  Ministerial  policy. 

(v)  Community  Service  Orders: 

In  May,  1977,  the  Honourable  R.  Roy  McMurtry, 
Q.C.,  Attorney  General  for  the  Province  of 
Ontario,  announced  his  decision  to  implement  a 
program  under  which  persons  convicted  of  non¬ 
violent  Criminal  Code  offences  might  be  ordered 
by  a  Court  to  perform  community  service  under 
supervision  and  thereby  help  repay  their  debt  to 
society. 

A  Community  Service  Order  is  a  non-custodial 
sentencing  disposition  whereby  an  offender 
serves  his  sentence  by  performing  a  prescribed 
number  of  hours  of  community  service. 

Examples  of  community  service  could  include; 
maintenance  work  for  senior  citizens  and  the 


handicapped  such  as  lawn  cutting  or  snow 
shovelling  and  assisting  in  athletic  or 
recreational  programs.  Community  service 
orders  could  also  include  activities  such  as 
pollution  cleanup  of  parks  and  other  public 
property  which  would  otherwise  have  to  be 
performed  by  volunteers  or  simply  go  undone. 
The  type  of  work  to  be  carried  out  under  the 
Community  Service  Order  program  will  not 
eliminate  any  existing  jobs  or  employment 
opportunities  for  persons  in  the  community. 

The  purpose  of  the  Community  Service  Order 
Program  is  to  provide  judges  with  another 
alternative  to  sentencing  low-risk  offenders  to  jail 
or  prison  terms  and  to  provide  the  necessary 
supervisory  and  community  resources  to  better 
enable  the  Court  to  exercise  this  option.  A  recent 
decision  of  the  Ontario  Court  of  Appeal  has 
clarified  the  legality  of  such  a  disposition  and  in 
fact  urged  the  Courts  to  make  greater  use  of 
Community  Service  Orders  as  a  sentence  and 
rehabilitative  alternative  in  appropriate  cases.  It 
is  hoped  that  the  program  will  prove  particularly 
useful  in  dealing  with  the  increasing  problems  of 
vandalism  and  wilful  damage  to  both  public  and 
private  property. 

The  Crown  Law  Office  was  given  the  task  of 
working  with  Officials  from  the  Ministry  of 
Correctional  Services  to  implement  pilot  projects 
in  several  areas  of  the  Province. 

On  October  13,  1977,  the  Attorney  General  of 
Ontario,  the  Honourable  R.  Roy  McMurtry,  Q.C., 
and  the  Minister  of  Correctional  Services,  the 
Honourable  Frank  Drea,  announced  the 
designation  of  six  pilot  projects  to  administer  the 
Community  Service  Order  Program.  The 
following  areas  and  groups  were  selected  for 
pilot  projects;  Thunder  Bay,  Scarborough, 
Windsor,  Belleville,  Oshawa/Ajax  and 
Peterborough. 

All  indications  would  suggest  that  the  program  is 
working  well  and  has  been  well  received  by 
members  of  the  judiciary,  lawyers  and  the  public 
at  large. 

The  Crown  Law  Office  will  continue  with  its 
involvement  in  the  program  in  the  upcoming 
year. 

(vi)  Public  Defender  Study; 

Counsel  in  the  Crown  Law  Office  are  conducting 
an  ongoing  study  and  investigation  of  the  public 
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defender  system,  including  on-site 
investigations,  analysis  of  the  literature, 
meetings  with  the  Advocates’  Society  and  the 
Law  Society  of  Upper  Canada. 

(vii)  Human  Rights  and  Race  Relations: 

Counsel  in  the  Crown  Law  Office  are  engaged  in 
work  in  this  field  on  an  ongoing  basis.  This 
involves: 

(a)  attendance  at  all  meetings  of  the  Ontario 
Human  Rights  Commission  (two  days  per 
month); 

(b)  liaison  with  the  Ontario  Human  Rights 
Commission  on  all  matters  of  mutual  concern; 

(c)  handling  hate  literature  complaints; 

(d)  attending  meetings  of  the  Urban  Alliance  on 
Race  Relations,  which  operates  three  pilot 
projects  on  which  police  officers  and  community 
members  work  together  oh  a  committee  which 
deals  with  race  relations  matters; 

(e)  work  on  a  subcommittee  of  the  U.A.R.R. 
which  is  preparing  a  booklet  explaining  police 
powers  and  duties  in  racial  confrontations; 

(f)  design  of  a  racial  attack  response  system, 
which  will  be  operated  out  of  this  Ministry  to 
assist  complaints  in  laying  and  prosecuting 
charges; 

(g)  co-ordination  and  preparation  of  the 
government’s  response  to  the  Ubale  Report. 

(viii)  Traffic  Tribunals: 

The  Crown  Law  Office  was  responsible  for  the 
introduction  of  the  traffic  tribunal  concept  to  the 
Borough  of  North  York  in  1974  and  has 
maintained  its  supervisory  role  on  a  continuing 
basis,  including  the  expansion  of  the  concept  to 
three  other  Metro  Toronto  Boroughs  in  1977.  In 
light  of  the  success  of  the  tribunal  concept,  and 
the  recommendation  of  the  Select  Committee  on 
Highway  Safety  that  the  concept  be  further 
expanded,  counsel  in  the  Crown  Law  Office  will 
continue  to  supervise  its  operation. 

(ix)  Response  to  Royal  Commissions,  etc.: 

The  Crown  Law  Office  continues  to  draft  Ministry 
policy,  in  response  to  various  Royal 
Commissions.  In  past  years,  we  have  reviewed 
and  responded  to  both  the  Shapiro  Report  of  the 
Royal  Commission  on  the  Toronto  Jail  and 
Custodial  Services  and  the  Ombudsman’s 
Report  on  Adult  Correctional  Institutions. 


Currently  we  are  working  on  issues  raised  by  the 
Krever  Royal  Commission  and  the  McDonald 
Inquiry  concerning  Certain  Activities  of  the  Royal 
Canadian  Mounted  Police. 

(x)  Bilingual  Legal  Services: 

The  Crown  Law  Office  has  prepared  a  study  of 
the  bilingual  trial  system  in  Montreal. 

7.  Law  Reform 

In  the  past  four  or  five  years,  there  have  been  a 
considerable  volume  of  working  papers  and 
proposals  dealing  with  reform  of  criminal  law  in 
Canada.  These  proposals  require  a  response 
from  our  Ministry,  both  in  writing  and  by 
attending  several  workshops  throughout  the 
year.  This  response,  which  has  been  shared  by 
the  Crown  Law  Office  —  Criminal  and  the  Crown 
Attorneys’  system,  requires  that  considerable 
time  be  spent  in  studying  the  proposals, 
preparing  position  papers,  and  recommending 
several  changes  to  the  Criminal  Code  which  have 
been  acted  on  by  the  Federal  Government. 

The  Ministry  has  also  continued  its  participation 
on  the  federal-provincial  task  force  developing 
uniform  rules  of  Evidence. 

8.  Extradition 

With  the  advent  of  white  collar  crime, 
international  criminals,  swift  means  of  travel  and 
the  nearness  of  international  borders,  we  are 
now  finding  that  this  Branch  is  called  upon 
almost  daily  to  proceed  with  extradition  hearings 
of  criminals  who  have  travelled  across 
international  borders  to  escape  Canadian 
criminal  law.  To  prosecute  the  international 
criminal,  it  is  now  becoming  necessary  to  apply 
for  Letters  Rogatory  and  orders  to  take 
Commission  Evidence  in  foreign  countries.  In  co¬ 
operation  with  the  foreign  authorities,  we 
reciprocate  and  assist  them  with  their  requests 
for  extradition.  Letters  Rogatory  and 
Commission  Evidence. 

9.  Other  Responsiblities 

This  Branch  also  handles  various  administrative 
matters  in  the  criminal  justice  field,  including 
transfer  of  charges  under  the  Criminal  Code, 
transfer  of  probation  Criminal  Records  Act,  the 
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Lord’s  Day  Act  and  many  prosecutions  under 
provincial  and  federal  statutes  other  than  the 
Criminal  Code  of  Canada.  Another  time- 
consuming  responsibility  is  the  administration  of 
the  Protection  of  Privacy  Act  in  reference  to 
wiretap  authorizations.  Advice  and  assistance, 
involving  the  preparation  of  formal  opinions, 
service  on  interdepartmental  committees  or  the 
provision  of  informal  expert  opinion,  to  other 
government  departments,  local  Crown  Attorneys 
and  others  involved  in  the  administration  of 
justice  in  Ontario  on  an  "on-call”  basis 
constitutes  an  important  part  of  the  Branch’s 
workload. 


Crown  Attorneys’  System 

J.  D.  Takach,  Q.C., 

Deputy  Director  of  Criminal  Law  and 
Director  of  Crown  Attorneys 

W.  H.  Langdon,  Q.C., 

Deputy  Director  of  Crown  Attorneys 

History 

Prosecution  authority  rested  originally  with  the 
Attorney  General  and  his  officers  at  the  capital  of 
Upper  Canada.  As  the  population  expanded 
numerically  and  geographically  it  became 
increasingly  difficult  to  carry  out  this 
responsibility  from  one  central  office.  In  1857, 
authority  was  granted  for  the  establishment  in 
each  county  of  a  prosecution  office  under  the 
direction  of  a  Crown  Attorney  appointed  by  the 
Governor.  The  Crown  Attorney  was  required  to 
be  a  resident  of  the  county,  and  as  such  was  a 
part  of  the  local  administration  of  justice  which 
included  the  local  sheriff  and  the  jury  made  up  of 
residents  of  the  area. 

Modernization  has  strengthened  the  relationship 
between  the  Crown  Attorney,  with  his  local 
responsibilities,  and  the  Attorney  General,  who  is 
responsible  for  the  administration  of  justice 
throughout  the  Province.  In  1955,  the  office  of 
Director  of  Public  Prosecutions  was  created  to 
co-ordinate  the  activites  of  the  local  Crown 
Attorneys.  In  1964,  authority  was  given  for  the 
appointment  of  Crown  Attorneys  at  large,  to  act 
as  special  prosecutors  in  difficult  or  specialized 
cases.  The  desire  for  improved  communication 
in  the  system  gave  rise  in  1966  to  the  Crown 
Attorneys  Association,  a  voluntary  group  of 


Crown  Attorneys  and  their  assistants  who  meet 
to  discuss  common  problems,  conduct  seminars 
to  keep  pace  with  the  changes  in  the  law,  and 
promote  an  interchange  of  personnel  to  deal  with 
temporary  absences  or  unusually  busy  trial 
schedules. 

Composition  Today 

The  Crown  Attorneys’  System  is  composed  of 
204  lawyers  who  specialize  in  criminal  law.  In 
Toronto,  the  Office  of  the  Director  of  Crown 
Attorneys  consists  of  the  Director,  the  Deputy 
Director  and  two  Crown  Counsel,  one  of  whom  is 
assigned  to  local  offices  that  require  temporary 
assistance,  and  the  other  is  delegated  various 
assignments  by  the  Director  and  Deputy 
Director.  There  are  46  full-time  Crown  Attorneys, 
two  part-time  Crown  Attorneys,  four  Deputy 
Crown  Attorneys  in  York  County  and  148 
Assistant  Crown  Attorneys,  nine  of  whom  are 
female. 

The  largest  local  office  is  in  the  Judicial  District 
of  York,  where  the  Crown  Attorney  is  assisted  by 
four  Deputies  and  61  Assistant  Crown  Attorneys. 
The  other  offices  have  staffs  ranging  in  number 
from  one  to  11  lawyers.  Finally,  the  Crown 
Attorneys  supervise  the  370  part-time  Assistant 
Crown  Attorneys  throughout  the  Province  who 
are  engaged  on  a  daily  basis  from  time  to  time. 

In  1976  a  Regionalization  program  was  instituted 
in  which  nine  existing  Crown  Attorneys  were 
designated  as  Regional  Crown  Attorneys.  The 
Regional  Crown  Attorneys  meet  regularly  in 
Toronto  with  the  Director,  the  Deputy  Director 
and  upon  occasion,  with  the  Attorney  General. 
The  Regionalization  program  enables  the 
Regional  Crown  Attorney  to  bring  matters  of 
regional  concern  to  the  attention  of  the  Director, 
to  confer  with  other  Crown  Attorneys  within  their 
region  and  the  other  Regional  Crown  Attorneys. 
Regionalization  also  has  regularized  the  relief 
system  concerning  occasional  shortages  of 
manpower  and  strengthened  the  principle  of  a 
uniform  administration  of  justice  without 
undermining  the  significant  contribution  local 
Crown  Attorneys  have  made  and  will  continue  to 
make  in  the  future. 

Responsibilities 

The  Crown  Attorneys’  System  is  responsible  for 
the  conduct  of  prosecutions  under  the  Criminal 
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Code  and  other  Federal  statutes  such  as  the 
Juvenile  Delinquents  Act.  Crown  Attorneys  also 
conduct  prosecutions  under  such  Provincial 
statutes  as  the  Highway  Traffic  Act  and  the 
Liquor  Licence  Act.  Crown  Attorneys  and  their 
Assistants  exercise  the  Attorney  General’s 
discretionary  powers  with  respect  to 
prosecutions.  They  choose  the  appropriate 
charges  upon  which  to  proceed,  consider  the 
release  of  prisoners  pending  trial,  and  conduct 
trials  at  all  levels  of  Court. 

Crown  Attorneys  also  watch  over  private 
summary  conviction  prosecutions  and  intervene 
if  the  interests  of  the  community  require  it. 

In  addition.  Crown  Attorneys  represent  the 
Crown  in  all  summary  conviction  appeals  held  in 
the  County  or  District  Courts.  They  also  act  as 
Counsel  to  the  Coroner  during  the  many  inquests 
held  each  year  in  Ontario. 


METFORS 

In  the  summer  of  1977,  the  Metropolitan  Toronto 
Forensic  Service  (METFORS)  began  its 
operations  in  two  floors  of  the  Oueen  Street 
Mental  Hospital  at  999  Oueen  Street  West, 
Toronto.  METFORS  is  governed  by  a  Board 
consisting  of  the  Chairman,  Mr.  Peter  Rickaby, 
Crown  Attorney  for  York,  a  representative  from 
each  of  the  Ministries  of  Health  and  Corrections, 
the  Clarke  Institute  and  the  Director  who  meet 
once  a  month  to  review  the  METFORS’ 
operation. 

Prior  to  the  implementation  of  METFORS, 
notwithstanding  the  efforts  of  all  concerned, 
substantial  delays  were  experienced  in  obtaining 
Court-ordered  mental  assessments  of  accused 
persons.  The  Courts  are  interested  in  the  mental 
stability  of  a  newly  arrested  accused  (if  he 
appears  to  be  suffering  from  some  mental 
disorder)  as  it  may  affect  his  attendance  for  trial  if 
released  on  bail,  or  the  danger  either  to  the 
public  or  himself  which  might  result  if  he  were 
released  from  custody.  The  Court  also  is 
interested  in  his  fitness  to  stand  his  eventual  trial. 

METFORS  is  able  to  provide  the  Courts  within 
two  or  three  days  of  the  date  of  arrest  with  a 
thoroughly  researched  assessment  which  may 


guide  the  Courts  in  determining  the  often 
delicate  question  of  bail  and  the  other  issues 
referred  to  earlier. 

Scarborough  Disclosure  Project 

In  1978  a  project  was  introduced  at  the 
Scarborough  Crown  Attorney’s  Office,  to  shorten 
the  period  of  time  between  arrest  and  trial  or 
preliminary  inquiry,  to  expedite  pleas  of  guilty,  to 
reduce  the  amount  of  Court  Time  required  to 
deal  with  simple  adjournments  and  the  number  of 
attendances  by  defence  counsel,  and  to  shorten 
the  duration  of  preliminary  inquiries  by 
eliminating,  through  disclosure  of  evidence,  the 
necessity  of  calling  certain  witnesses. 

The  project  is  being  monitored  by  the  Crown 
Attorneys’  Office  in  an  attempt  to  determine 
whether  actual  Court  time  is  being  saved  and 
more  importantly,  whether  the  length  of  trials  and 
preliminaries  is  being  significantly  reduced. 

Additional  College  Park  Courtrooms 

In  September,  10  new  courtrooms  opened 
on  the  site  of  the  Eaton’s  College  Street 
Store  in  Toronto.  Six  of  these  courtrooms  will  be 
utilized  by  the  Provincial  Court  (Criminal 
Division)  to  try  criminal  cases  arising  exclusively 
from  three  East  Toronto  Police  Divisions.  A 
number  of  Judges  and  Assistant  Crown 
Attorneys,  with  concommitant  Court  staffs  will  be 
attending  these  Courts.  In  addition,  the  results  of 
a  trial  project  initiated  last  year  by  Associate 
Chief  Judge  Harold  Rice  will  be  introduced.  One 
Judge  and  one  Assistant  Crown  Attorney  will  be 
assigned  to  the  total  criminal  product  of  these 
Divisions  over  a  period  of  probably  two  weeks. 
The  Court  thus  established  will  be  allowed 
between  70  and  90  days  to  dispose  of  this 
product  and  then  will  in  turn  receive  another  two 
weeks’  product  to  deal  with.  The  continuous 
attention  by  the  same  Court  personnel  to  a 
selected  number  of  cases  in  this  manner  should 
eliminate  the  worst  excesses  of  trial  delay  and 
confusion  that  obtain  presently  at  the  Old  City 
Hall  in  Toronto,  due  to  the  fact  that  both  the 
Judge  and  the  Crown  Attorney  in  each  Court  will 
rapidly  become  familiar  both  with  the  cases 
before  them  and  their  history,  and  thus  can  avoid 
the  present  duplication  of  research  and 
preparation  when  the  Judge  and/or  the  Crown 
Attorney  are  changed  too  frequently. 
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CIVIL  LITIGATION  AND  LEGAL  ADVISORY 
SERVICES 

Blenus  Wright,  Q.C., 

Assistant  Deputy  Attorney  General 

The  Assistant  Deputy  Attorney  General  is 
responsible  for  the  operation  of  the  Crown  Law 
Office  —  Civil  Law  —  which  is  divided  into  the 
Constitutional  Law  and  Civil  Law  Divisions.  He  is 
also  in  charge  of  liaison  between  the  Ministry  and 
the  Ontario  Municipal  Board  and  he  deals  with 
conflict  of  interest  matters.  He  is  the  Attorney 
General's  representative  on  the  Rules  Committee 
of  the  Supreme  and  County  Courts,  the  Civil 
Procedure  Revision  Committee  and  the  Law 
Foundation  of  Ontario. 

Constitutional  Law 

D.  W.  Mundell,  O.C., 

Director 

The  branch  consists  of  five  lawyers  including  the 
director. 

Federal-Provincial  Conferences 

In  addition  to  its  regular  functions  of  advising  all 
ministries  on  constitutional  questions  and 
reviewing  all  litigation  in  Ontario  courts  and  in 
the  Supreme  Court  of  Canada  in  which 
constitutional  questions  are  raised,  and 
engaging  in  such  litigation  where  advisable,  the 
operations  of  the  Division  were  greatly  expanded 
this  year  by  federal/provincial  constitutional 
conferences  on  amendment  of  the  British  North 
America  Act  and  on  proposals  for 
disentanglement  of  federal  and  provincial 
governmental  programs. 

The  constitutional  conferences  arose  as  a  result 
of  the  introduction  in  June,  1978,  into  Parliament 
by  the  federal  government  of  a  proposed  Bill  (C- 
60)  for  the  establishment  of  a  new  Canadian 
Constitution  to  replace  the  British  North  America 
Acts  and  related  legislation.  The  Bill  included 
proposals  for  a  constitutionally  entrenched  Bill  of 
Rights,  revision  of  the  constitution  of  the  Senate, 
revision  of  the  constitutional  provisions  relating 
to  the  Monarchy  and  the  Executive  Government 
of  Canada  and  the  provinces,  proposals  for 
amendment  to  the  distribution  of  legislative 
powers  between  Parliament  and  the  Legislatures 


of  the  provinces,  constitutional  entrenchment  of 
the  Supreme  Court  of  Canada  and  the 
appointment  of  judges,  and  other  related 
amendments.  These  provisions  required 
extensive  detailed  consideration  by  the  Division 
and  assessment  of  their  constitutionality  and  of 
their  advisability  as  constitutional  revisions.  With 
the  assistance  of  Senior  Legislative  Counsel  of 
the  Ministry  alternative  drafts  were  prepared  of 
certain  portions  of  the  Bill. 

Following  studies  that  had  been  carried  on  for 
some  years  by  provincial  governments  of 
intrusions  by  the  federal  government  into  areas 
of  provincial  constitutional  responsibility 
resulting  in  overlapping  of  governmental 
functions  and  conflict  and  confusion, 
negotiations  were  commenced  during  the  year 
with  the  federal  government  to  attempt  to 
disentangle  the  functions  of  the  two  levels  of 
government.  Detailed  studies  of  large  areas  of 
federal  and  provincial  legislation  are  required. 

Members  of  the  Division  were  involved  in  almost 
continuous  preparation  for  these  conferences 
and  in  studies  following  on  each  conference. 
Over  15  formal  Interministerial  meetings 
were  held  with  Ministers  in  preparation  for  the 
conferences,  in  addition  to  numerous  informal 
discussions  and  meetings  of  officials.  It  was 
necessary  for  two  or  three  members  of  the 
Division  to  assist  in  the  preparation  and  to  attend 
each  conference  to  provide  personnel  to 
represent  Ontario  on  sub-committees 
established  by  the  conferences.  Senior 
Legislative  Counsel  of  the  Ministry  also  attended 
the  conferences. 

The  main  emphasis  in  these  conferences  was  on 
the  constitutional  proposals  but  they  also  dealt 
with  the  proposed  disentanglement  of 
governmental  programs  and  provided  for 
continuing  consideration  of  this  problem. 

Litigation  Services 

With  respect  to  the  normal  operations  of  the 
Division,  the  Attorney  General  received  26 
notices  of  constitutional  questions  being 
raised  in  the  Ontario  courts  and  16  notices 
of  constitutional  issues  arising  in  cases  before 
the  Supreme  Court  of  Canada.  These  required 
analysis  of  the  questions  involved  and 
assessment  as  to  the  advisability  of  the  Attorney 
General  for  Ontario  being  represented.  In  the 
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result  the  Division  represented  the  Attorney 
General  for  Ontario  in  19  cases.  In  addition, 
members  of  the  Division  co-operated  with 
members  of  the  Civil  Law  Division  and  the 
Criminal  Law  Branch  in  questions  arising  in 
matters  dealt  with  by  them. 

Important  cases  in  the  Supreme  Court  of  Canada 
in  which  the  members  of  the  Division  took  part 
during  the  year  included: 

R.v.  Hauser 

The  Attorney  General  for  Ontario  intervened  in 
this  case  which  arose  in  Alberta  to  protect  the 
function  of  the  Attorney  General  in  the 
administration  of  justice  and  supervision  of 
prosecutions.  Judgment  held  that  Parliament 
may  designate  the  Attorney  General  of  Canada 
as  prosecutor  for  offences  under  statutes  passed 
under  a  head  of  power  other  than  the  criminal 
law  head. 

Attorney  General  of  Canada  et  al  v.  Keable 

Ontario  intervened  in  this  case  arising  in  Quebec 
raising  the  question  of  provincial  authority  to 
investigate  aspects  of  the  Royal  Canadian 
Mounted  Police  in  relation  to  criminal 
investigations.  Judgment  held  that  the  province 
had  no  authority  to  investigate  the  organization 
and  direction  of  the  R.C.M.P. 

R.  V.  Cordes 

The  issue  was  of  the  extent  of  provincial  power  to 
investigate  crime  by  means  of  wire  taps. 
Judgment  upheld  the  authority  of  the  Solicitor 
General  of  Canada  in  respect  of  narcotics 
offences. 

City  of  Mississauga  v.  Regional  Municipality  of 
Peel 

The  Supreme  Court  of  Canada  upheld  the 
constitutional  authority  of  provincial  legislation 
conferring  jurisdiction  on  the  Ontario  Municipal 
Board  to  allocate  assets  between  the  new  city 
and  the  new  regional  municipality. 

R.  V.  Dominion  Stores  Limited 

The  issue  is  the  validity  of  the  Canada 
Agricultural  Products  Standards  Act  in  its 
application  to  local  retail  trade  in  the  province. 
Judgment  is  reserved. 


Reference  re  Validity  of  Federal  Proposals  for 
Reconstitution  of  the  Senate 

This  question  arose  out  of  the  federal  Bill  (C-60) 
to  enact  a  new  Constitution  for  Canada.  The 
Attorney  General  for  Ontario  argued  that 
Parliament  does  not  have  authority  unilaterally  to 
reconstitute  the  Senate.  Judgment  is  reserved. 

Canadian  Pioneer  Management  et  al  v.  Labour 
Relations  Board  of  Saskatchewan 

The  Attorney  General  for  Ontario  intervened  on 
this  appeal  arising  out  of  a  labour  union 
certification  in  Saskatchewan  to  protect 
provincial  regulatory  control  of  trust  companies. 
The  case  is  pending. 

Her  Majesty  the  Queen  v.  Air  Canada 

The  Attorney  General  for  Ontario  intervened  in 
this  case  arising  in  Manitoba.  The  issue  is 
whether  the  province  may  assess  a  tax  on  the 
consumption  of  aircraft  parts  in  flights  over  the 
province.  The  case  is  pending. 

Multiple  Access  Ltd.  v.  Ontario  Securities 
Commission 

The  validity  of  the  insider  trading  provisions  of 
The  Securities  Act  has  been  held  by  the  Court  of 
Appeal  to  be  inoperative  by  virtue  of  the 
paramountcy  of  duplicative  federal  legislation. 
The  Supreme  Court  of  Canada  has  granted  leave 
to  appeal  and  the  appeal  is  pending. 

In  addition  to  the  foregoing  cases  in  the  Supreme 
Court  of  Canada,  important  constitutional 
questions  were  raised  in  the  provincial  courts: 

Pickering  Harbour  Commissioners  v.  Township 
of  Pickering 

The  issue  is  the  authority  of  the  Harbour 
Commissioners  to  control  use  of  lands  within  the 
harbour  unconnected  with  navigation  and 
shipping  or  harbour  purposes.  The  case  is  being 
prepared  for  trial. 

The  Queen  v.  Kester  and  Fred  Astaire  Dance 
Studios 

The  validity  of  the  Ontario  Business  Practices  Act 
is  attacked.  The  case  has  been  argued  and 
judgment  reserved. 
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Fogel  V.  Fogel 

The  Court  of  Appeal  upheld  sections  of  the 
Family  Law  Reform  Act  providing  for  division  of 
family  assets  even  when  there  has  been  a  prior 
lump  sum  award  under  the  federal  Divorce  Act. 

Denison  Mines  v.  Ontario  Labour  Reiations 
Board 

The  issue  is  whether  the  Ontario  Employees’ 
Health  and  Safety  Act  applies  to  the  operations  of 
a  uranium  mine  company.  The  case  is  pending 
before  the  Divisional  Court. 

The  Telegram  Publishing  Co.  Ltd.  v.  William 
Amm  et  al 

The  Court  of  Appeal  held  The  Employment 
Standards  Act  valid  insofar  as  it  confers  power 
on  a  provincially  appointed  referee  to  make 
determinations  on  rights  under  it. 

Mastercraft  Construction  Co.  v.  Baldwin 

It  was  held  that  the  Landlord  and  Tenant  Act  may 
validly  regulate  the  use  of  a  C.B.  radio  on 
leasehold  premises. 

Township  of  Moore  v.  Hamilton 

The  issue  was  the  application  of  a  land  use  by¬ 
law  prohibiting  commercial  uses  to  a  private 
dock  for  the  construction  of  which  a  permit  had 
been  granted  under  the  federal  Navigable  Waters 
Protection  Act.  The  Court  of  Appeal  held  the  by¬ 
law  applied. 

R.  V.  Cottrell  Forwarding  Company  Limited 

The  issue  is  whether  a  freight  forwarder  carrying 
on  business  in  Ontario  requires  a  licence  under 
the  Public  Commercial  Vehicles  Act.  The 
provincial  court  held  the  legislation  inapplicable. 
An  appeal  has  been  filed. 

Ontario  Public  Service  Employees  Union  et  al  v. 
A.G.  Ontario 

At  issue  is  the  validity  of  provisions  of  The  Public 
Service  Act  restricting  federal  political  activities 
of  provincial  public  servants.  The  Supreme  Court 
of  Ontario  upheld  the  legislation.  An  appeal  has 
been  filed. 


□online  Haulage  Ltd.  v.  The  Queen 

The  Divisional  Court  upheld  the  decision  of  the 
County  Court  in  favour  of  the  validity  of  provincial 
legislation  regulating  the  axle  weight  of 
commercial  vehicles. 


Advisory  Services 

The  Division  was  called  on  for  legal  opinions  and 
advice  on  the  constitutionality  of  both  provincial 
and  federal  legislation  and  proposed  legislation, 
on  a  wide  variety  of  subjects. 

Statistical  Summary  for  Fiscal  Year  1978-79 

Litigation 

Notices  of  constitutional  issues  given 


under  section  36,  Judicature  Act  26 

Notices  of  constitutional  issues  from 

Supreme  Court  of  Canada  1 6 

Constitutional  Cases  undertaken  19 

Formal  Opinions  43 


Many  Informal  Opinions  given  in  meetings 
and  consultations  with  other  Ministries 
Proposed  Legislation  —  Advice  when 
requested  on 
Provincial 
Federal 

Constitutional  Conferences  on  Amendment 

ofB.N.A.  Act  10 

Formal  Meetings  15 

The  Division  has  been  in  operation  for  only  a  few 
years  and  statistical  information  on  earlier  years 
is  not  available  for  comparison. 


Program  of  Operations  for  the  Fiscal  Year 
1979-80 

The  Division  does  not  initiate  legislative  or 
administrative  programs  but  simply  renders  legal 
services  on  demand  on  behalf  of  the  Government 
of  Ontario.  The  Constitutional  conferences  may 
continue.  Court  work  and  advisory  services  will 
continue.  It  is  expected  that  with  the  increased 
expertise  acquired  by  members  of  the  Division, 
services  may  be  rendered  with  increasing 
efficiency  in  the  future. 
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Civil  Law 

Julian  Polika,  Q.C., 

Director 

The  Branch  consists  of  18  lawyers,  including  the 
Director,  and  provides  independent  legal  service 
for  all  Ministries  of  the  Government,  especially  in 
the  area  of  civil  litigation. 


Workload 

There  has  been  no  abatement  in  the  growth  of 
the  amount  of  work  the  Branch  has  had  to  deal 
with.  The  total  number  of  cases  assigned  was 
2,049  as  opposed  to  1 ,491  for  the  previous  year. 
As  of  March  31 ,  1 979,  there  were  in  excess  of 
2,100  cases  on  hand  as  opposed  to  1 ,800  cases 
for  the  previous  year.  As  in  the  past, 
approximately  25  per  cent  of  new  cases  handled 
were  in  the  area  of  serious  litigation,  that  is 
applications  for  judicial  review.  Supreme  Court 
of  Ontario  actions  or  actions  in  other  Courts  such 
as  the  Federal  Court  of  Canada.  Approximately 
30  per  cent  were  motor  vehicle  actions  in  all 
levels  of  court.  Some  200  opinions  were 
provided. 


Serving  the  Ministry  of  the  Attorney  General 

The  Branch  provides  a  complete  legal  service  for 
the  Ministry  and,  in  the  area  of  Civil  litigation  and 
opinions,  the  work  has  increased  and  become 
more  varied.  In  particular,  there  has  been  an 
increase  in  litigious  and  advisory  matters 
involving  sheriffs.  The  Branch  has  been  involved 
in  a  great  number  of  interpleader  applications. 


Serving  Other  Mihistries 

Work  done  for  the  Ministries  continues  to 
increase.  Branch  work  involves  appearances  on 
behalf  of  the  Government  in  civil  litigation  in 
Small  Claims  Court,  in  the  County,  Supreme  and 
Federal  Court  Trial  Divisions,  and  in  appeals  in 
applications  before  the  Divisional  Court,  Court  of 
Appeal  for  Ontario,  Federal  Court  of  Appeal  and 
Supreme  Court  of  Canada. 

The  Branch  also  appeared  before  various  Boards 
and  Tribunals  and  conducted  provincial 
prosecutions  on  behalf  of  a  number  of  Ministries. 


Particular  Services  Provided 

1 .  Judicial  Review 

Under  The  Judicial  Review  Procedure  Act,  the 
Attorney  General  is  entitled  to  be  heard  in  person 
or  by  counsel  in  all  matters  of  judicial  review  and, 
by  statute,  all  applications  for  judicial  review 
must  be  served  upon  the  Attorney  General.  At  the 
time  of  service,  applications  are  examined  to 
determine  whether  an  intervention  will  be  made 
on  behalf  of  the  Attorney  General  or  whether  the 
Branch  will  be  acting  on  behalf  of  a  named  party. 
In  the  fiscal  year  1978/79,  276  applications  for 
judicial  review  were  received  and  counsel  for  the 
Branch  intervened  or  appeared  on  behalf  of 
parties  in  141  of  these  applications. 

2.  Claims  for  and  against  the  Crown 
Pursuant  to  The  Proceedings  Against  the  Crown 
Act,  a  Notice  of  Claim  must  be  served  upon 
counsel  in  the  Branch  before  an  action  is 
brought  against  the  Crown.  This  enables  counsel 
to  investigate  the  claim  before  an  action  has 
begun  to  determine  what  the  position  of  the 
Crown  will  be  and  whether  a  settlement  is 
possible.  The  Branch  handles  the  full  range  of 
claims  available  in  law  except  for  certain 
technical  subjects  requiring  particular  expertise 
such  as  patents  or  trademarks. 

In  the  fiscal  year  1978/79,  the  Branch  opened 
422  such  files,  excluding  claims  pertaining  to 
motor  vehicle  accidents,  mechanics’  liens  and 
expropriation  matters. 

3.  Motor  Vehicle  Accident  Claims 

The  Branch  acts  on  behalf  of  the  Government  in 
respect  of  motor  vehicle  accident  claims  where 
the  Government  or  an  employee  of  the 
Government  has  a  claim  against  an  individual. 
Claims  against  the  Government  where  the 
Government  has  no  counter-claim  are  handled 
by  our  insurers’  counsel.  These  claims  are  first 
handled  by  the  Claims  Director;  if  settlement  is 
not  possible  an  action  is  brought  in  the 
appropriate  level  of  Court,  counsel  assigned  and 
the  matter  brought  to  completion.  In  the  fiscal 
year  1978/79,  615  such  claims  were  received. 

4.  Mechanics’  Lien  Actions 

As  of  January  1 ,  1 976,  The  Public  Works 
Creditors  Payment  Act  was  repealed  and  the 
Crown,  save  for  the  Ministry  of  Transportation 
and  Communications,  was  made  subject  to  the 
provisions  of  The  Mechanics’  Lien  Act  with  the 
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exception  that  a  lien  could  not  be  attached  to 
property  of  the  Crown.  In  the  fiscal  year  1978/79, 
74  such  actions  were  handled  by  the  Branch. 

5.  Expropriations 

Over  the  last  three  years  the  Branch  developed 
expertise  in  the  area  of  expropriations.  On  behalf 
of  the  Ministry  of  Transportation  and 
Communications  and  the  Ministry  of  Government 
Services,  the  Branch  now  handles  matters  before 
the  Land  Compensation  Board  and,  if  need  be,  in 
the  Courts.  In  the  fiscal  year  1978/79,  27  such 
matters  were  handled. 

6.  Boards  and  Tribunals 

The  Branch  provides  counsel  service  and  advice 
to  various  Boards  and  Tribunals,  for  example,  the 
Game  and  Fish  Hearing  Board,  The 
Environmental  Assessment  Board,  the  Ontario 
Municipal  Board,  the  Criminal  Injuries 
Compensation  Board. 

The  Ontario  Human  Rights  Commission 
continues  to  make  use  of  the  Branch.  Counsel 
have  appeared  on  behalf  of  the  Commission  on 
Boards  of  Inquiry  ordered  by  the  Minister  of 
Labour  to  investigate  alleged  breaches  of  the 
Ontario  Human  Rights  Code. 

In  the  fiscal  year  1978/79,  79  cases  were 
handled  in  this  particular  area. 

7.  Her  Majesty’s  Proctor 

Pursuant  to  the  Matrimonial  Causes  Act,  the 
position  of  Her  Majesty’s  Proctor  was  created  to 
provide  an  independent  officer  to  assist  the 
Courts  in  divorce  actions  and  other  related 
matrimonial  causes.  Counsel  within  the  Branch 
appear  regularly  in  respect  of  applications  made 
by  a  spouse  in  a  divorce  action  to  prevent  the 
issuance  of  a  decree  absolute.  The  Courts  also 
have  called  upon  the  Queen’s  Proctor  for 
assistance  in  pending  matrimonial  matters.  At 
present,  the  Queen’s  Proctor  is  the  Director  of 
the  Branch,  Julian  Polika.  In  the  fiscal  year  1978/ 
79,  96  Queen’s  Proctor  matters  were  reviewed 
and  counsel  within  the  office  actively  dealt  with 
45  of  these. 

8.  Provincial  Prosecutions 

The  Branch  has  been  called  upon  to  conduct 
provincial  prosecution  cases  involving  a 
particular  area  of  expertise  or  when  the  matter 
transcends  county  boundaries.  In  particular, 
prosecutions  have  been  conducted  on  behalf  of 


the  Ministry  of  Revenue  under  The  Retail  Sales 
Tax  Act  and  on  behalf  of  the  Ministry  of  Natural 
Resources  under  The  Game  and  Fish  Act  and 
related  statutes.  In  the  fiscal  year  1978/79,  16 
such  prosecutions  were  conducted. 

9.  Advisory  Services  —  Providing  legal  opinions 
The  Branch,  in  response  to  specific  inquiries 
from  the  Ministries,  provides  legal  opinions  on  a 
wide  variety  of  subjects  involving  interpretation 
of  Provincial  statutes.  These  opinions  may  also 
be  prepared  with  a  view  to  establishing  a  position 
for  a  Ministry  in  anticipation  of  litigation  or  as  a 
result  of  litigation.  In  the  fiscal  year  1978/79,  200 
opinions  were  provided. 

10.  Legislative  Advice 

The  Branch  is  frequently  involved  in  the 
preparation  of  legislation  where  a  change  may  be 
necessitated  by  a  court  judgment.  This  requires 
constant  liaison  with  the  Ministries  concerned  in 
order  to  ensure  that  the  legislative  changes 
conform  to  judicial  pronouncements  as  well  as  to 
the  needs  of  a  Ministry.  In  addition,  in  relation  to 
statutes  administered  by  the  Ministry  of  the 
Attorney  General,  legal  officers  are  expected  to 
recommend  necessary  changes  and  to  work  with 
the  Policy  Development  Division  and  with  the 
Legislative  Counsel’s  office  to  see  that  those 
changes  are  carried  out.  Qn  a  day-to-day  basis, 
legal  officers  answer  public  inquiries  pertaining 
to  statutes  administered  by  the  Ministry. 

11.  Solicitors  Work 

The  Branch  provides  a  full  range  of  solicitor’s 
services  to  the  Ministries  and,  in  particular,  to  the 
Ministry  of  Industry  and  Tourism,  which  does  not 
have  its  own  legal  branch.  The  Branch  has 
conducted  all  solicitor’s  services  for  Qntario 
Place  Corporation. 

12.  Petitions  to  Cabinet 

Counsel  in  the  Branch  are  responsible  for 
preparing  petitions  to  Cabinet  originating 
primarily  because  of  statutory  provisions  in  The 
Qntario  Municipal  Board  Act  and  The  Qntario 
Highway  Transport  Board  Act.  In  the  fiscal  year 
1978-79,  186  such  matters  were  received,  a  109 
per  cent  increase  over  the  89  of  the  previous 
year. 

Statistical  Review  of  1978/79  Workload 

The  chart  set  out  below  shows  that  2,049  files 
were  assigned  in  the  fiscal  year  ending  March  31 , 
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1 979,  an  increase  of  37.4  per  cent  over  the 
preceding  fiscal  year.  An  important  trend  has 
developed  in  that  the  present  level  of  intake  is 
1 70  files  per  month  as  compared  to  1 24  for  the 
previous  fiscal  year. 

The  Director  reviewed  375  matters  pertaining  to 
applications  for  judicial  review,  Queen’s  Proctor 
matters  and  habeas  corpus  applications  and  it 
was  decided  after  consultation  with  the 
appropriate  Ministry  where  applicable  not  to 
intervene  in  216  of  those  cases,  a  21  per  cent 


increase  over  the  prior  fiscal  year. 

At  the  close  of  the  fiscal  year  on  March  31 ,  1 979, 
counsel  in  the  Branch  had  on  hand  in  excess  of 
2,1 00  files,  an  increase  of  1 7  per  cent  over  the 
previous  year.  This  carry-over  of  files  has 
increased  at  only  50  per  cent  of  the  rate  of 
increase  of  files  handled  by  the  Branch 
indicating  an  increase  in  Branch  efficiency  in  the 
fiscal  year.  By  comparison  in  the  prior  fiscal  year 
there  was  a  carry-over  of  over  1 ,800  files  while 
only  1,491  were  opened. 


Crown  Law  Office  —  Civil  Law 

Number  of  Cases  Assigned  by  Month 
g  April  1 977-April  1 978  □  April  1 978-April  1 979 


234 


Forecast  of  Operational  Activities 

The  Branch  does  not  develop  new  programs  and 
activities.  The  Branch,  for  practical  purposes, 
simply  renders  legal  services  on  behalf  of  the 
Government. 


It  is  anticipated  that  during  the  fiscal  year  1979/ 
80,  the  Branch  will  handle  some  2,750  new  cases 
in  addition  to  the  carryover  of  2,100  cases.  A 
comparison  of  the  number  of  files  opened  with 
the  carryover  figures  for  the  last  two  fiscal  years 
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indicates  that  as  of  March  31 ,  1980,  the  Branch 
will  have  approximately  2,800  files  on  hand  or 
approximately  140  for  each  lawyer  in  the  Branch. 
Legal  activity,  and  in  particular  civil  litigious 
activity,  has  and  is  greatly  increasing  insofar  as  it 
pertains  to  the  Government  of  Ontario. 

French  Language  Instruction 

In  the  fiscal  year  1978/79,  approximately  55  per 
cent  of  the  lawyers  on  staff  were  on  French 
language  conversation  courses.  During  the  fiscal 
year  1979/80  this  level  of  involvement  is 
expected  to  be  maintained. 

Common  Legal  Services 

J.  B.  Gleason,  Q.C., 

Director 

All  Government  lawyers  employed  by  Ministry 

The  Common  Legal  Services  program  involves 
the  provision  of  legal  service  to  all  Ontario 
Government  Ministries,  and  is  responsible  for  the 
development  of  a  unified  approach  to  such 
things  as  opinions  as  well  as  for  pay  and  the 
evaluation  of  legal  service.  It  also  assists 
independent  boards  and  commissions  in  these 
regards  when  requested.  There  are  19  legal 
branches  located  in  the  various  ministries, 
varying  in  size  up  to  18  lawyers,  all  of  whom  are 
employed  by  Common  Legal  Services  on  behalf 
of  the  Attorney  General.  This  encourages 
independence  of  legal  opinion  within 
Government  ministries  and  results  in 
consultation  on  points  of  law.  Common  Legal 
Services  is  also  responsible  for  retaining  private 
sector  counsel  where  the  services  of  such  are 
required  by  the  Government.  In  total  the 
Common  Legal  Services  has  nearly  235 
professional,  secretarial,  clerical  and  para-legal 
persons  in  its  employ. 

Professional  Development 

Professional  development  of  its  lawyers  is  a 
continuing  objective  of  Common  Legal  Services. 
Educational  programs  offered  by  the  Canadian 
Bar  Association,  The  Law  Society  of  Upper 
Canada  and  The  Advocates  Society  are  regularly 
used  for  updating  and  enlarging  the  legal 
knowledge  of  member  lawyers.  Movement  of 


lawyers  between  legal  branches  and  promotion 
of  employees  within  Common  Legal  Services  are 
both  on  the  rise,  creating  more  career 
opportunities  for  government  lawyers. 

Liaison  with  Boards 

This  office  has  a  liaison  responsibility  between 
the  Ministry  and  the  Assessment  Review  Court, 
the  Land  Compensation  Board,  the  Board  of 
Negotiation  and  the  Criminal  Injuries 
Compensation  Board. 

Chief  Inquiry  Officer 

This  office  spends  much  time  discharging  the 
responsibilities  of  the  chief  inquiry  officer, 
pursuant  to  The  Expropriations  Act,  involving  the 
retainer  of  and  the  liaison  with  inquiry  officers 
throughout  the  province  and  a  large  area  of 
communications  with  the  public  in  relation  to  The 
Expropriations  Act  generally. 

Office  of  the  Official  Guardian 

L.  W.  Perry,  Q.C., 

Official  Guardian 

Function 

The  Official  Guardian  provides  legal  services  for 
minors,  unborn  and  unascertained  persons, 
mental  incompetents  and  absentees  in 
accordance  with  the  provisions  of  Section  107(2) 
of  the  Judicature  Act. 

General 

The  work  of  the  office  has  grown  from  1 5,801 
new  cases  in  1974  to  19,642  in  the  calendar  year 
1978,  an  increase  of  24  per  cent  in  five  years. 

The  office  has  a  staff  of  64.  It  also  uses  the 
services  of  lawyers  who  act  as  agents  throughout 
the  province.  It  employs  Children’s  Aid  Societies 
outside  Toronto  and  freelance  social  workers  in 
Toronto  to  assist  in  investigation  and  preparation 
of  reports  in  the  increasing  number  of  divorce 
and  custody  actions. 

The  Official  Guardian  participates  in  a  Court 
Conciliation  Project  designated  to  preserve  the 
sanctity  of  family  life  from  improvident 
dissolution  of  marriages  to  the  detriment  of 
families  in  general  and  children  in  particular. 
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The  Official  Guardian  is  a  member  of  a 
committee  revising  the  Rules  of  Practice  of  the 
Supreme  Court  of  Ontario. 

The  Official  Guardian  provides  independent 
representation  for  children  in  matters  arising  out 
of  the  Unified  Family  Court  Project  in  Hamilton. 
The  Office  also  provides  representation  for 
unrepresented  mentally  incompetent  persons 
who  refuse  medical  treatment  under  the  Mental 
Incompetency  Act. 

The  Official  Guardian  has  a  new  role  under  The 
Child  Welfare  Act  to  determine  appropriate  legal 
action  which  should  be  taken  on  behalf  of  victims 
of  child  abuse  who  are  not  wards  of  Children’s 
Aid  Societies.  Such  action  includes  initiating 
applications  before  the  Criminal  Injury 
Compensation  Boards. 

The  Official  Guardian  is  an  ex-officio  member  of 
the  Inter-ministerial  Committee  on  consent  to 
medical  treatment. 

Increasing  Demand 

The  Official  Guardian  tries  to  contribute  to 
developments  in  family  and  child  law  and  to  meet 
new,  related  responsibilities. 


The  Law  Reform  Commissions  of  Canada  and 
Ontario  have  strongly  recommended  that  the  law 
give  more  adequate  protection  of  the  personal 
rights  of  minors  in  addition  to  the  traditional 
protection  of  their  proprietory  interests.  Judges 
are  now  appointing  the  Official  Guardian  ad  litem 
(counsel)  to  represent  children  in  custody  and 
access  proceedings. 

Another  major  concern  is  the  adoption  of 
children  of  unwed  mothers  whose  consent  to 
adoption  is  required  and  which  is  often  obtained 
before  a  guardian  ad  litem  is  appointed  and  the 
minor  mother  has  had  independent  legal  advice. 
The  Official  Guardian  provides  legal  advise  to 
unwed  mothers  before  they  consent  to  adoption. 
This  important  and  far-reaching  development  will 
tend  to  curb  improper  placement  of  children  by 
lawyers  and  doctors  who  might  inadvertently  or 
otherwise  take  advantage  of  unwed  mothers  to 
the  serious  detriment  of  the  infants  concerned. 

The  Official  Guardian  continues  to  provide  legal 
assistance  for  minors  who  are  apprehended  by 
Children’s  Aid  Societies  under  Part  II  of  the  Child 
Welfare  Act  in  cases  in  which  there  is  conflict 
between  the  Societies’  proposal  and  the  wishes 
of  the  minor. 


Report  of  Operations 

The  statistical  data  for  the  fiscal  year  1978-79  and  for  the  calendar  years  1975  through  1978  is 
as  follows: 


Surrogate  Court  Audits 

Fiscal  Year  1978-1979  -  607 

1975 

1976 

1977 

1978 

608 

640 

594 

605 

(Decrease  in  1 975) 
(Increase  in  1976) 
(Decrease  in  1977) 
(Increase  in  1 978) 

21 

32 

46 

11 

Matrimonial  Causes  New  Matters 

1975 

12,738 

(Increase  in  1975) 

740 

1976 

13,378 

(Increase  in  1976) 

640 

1977 

13,423 

(Increase  in  1977) 

45 

1978 

13,733 

(Increase  in  1978) 

310 

Fiscal  Year  1978-1979  -  13,845 


Number  of  Payments  into  Court 

1975 

189 

(Decrease  in  1975) 

1 

1976 

232 

(Increase  in  1 976) 

43 

1977 

285 

(Increase  in  1977) 

53 

1978 

274 

(Decrease  in  1978) 

11 

Fiscal  Year  1978-1979  -  282 
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New  Fiats  authorizing  payments  out  of  Court 
for  maintenance  and  other  purposes 

1975 

384 

(Increase  in  1975) 

113 

1976 

417 

(Increase  in  1976) 

33 

1977 

458 

(Increase  in  1977) 

41 

1978 

464 

(Increase  in  1978) 

6 

Fiscal  Year  1978-1979  -  469 

Number  of  Payments  out  of  Court  pursuant  to 
existing  Fiats 

1975 

1,607 

(Increase  in  1975) 

35 

1976 

1,787 

(Increase  in  1976) 

180 

1977 

1,883 

(Increase  in  1977) 

96 

1978 

1,864 

(Decrease  in  1978) 

19 

Fiscal  Year  1978-1979  -  1,864 

General  Counsel  Work  in  Matters  arising  out 
of;  The  Child  Welfare  Act;  The  Dependents’ 
Relief  Act;  The  devolution  of  Estates  Act;  The 
Dower  Act;  The  Fatal  Accidents  Act;  The 
Highway  Traffic  Act;  The  Infants  Act;  The 

Settled  Estates  Act;  The  Surrogate  Court  Act; 
The  Trustee  Act;  The  Variation  of  Trusts  Act; 

The  Wills  Act;  The  Insurance  Act;  The 

Mortgages  Act;  The  Partition  Act. 

1975 

1,125 

(Decrease  in  1975) 

16 

1976 

1,325 

(Increase  in  1 976) 

200 

1977 

2,010 

(Increase  in  1977) 

685 

1978 

1,330 

Fiscal  Year  1978-1979  -  1,338 

Child  Representation  in  Custody  and  Access 
Matters 

1976 

79 

1977 

127 

(Increase  in  1977) 

48 

1978 

172 

(Increase  in  1978) 

45 

Fiscal  Year  1978-1979  -  172 

Child  Welfare  Counsel  Work 

(*  Previously  shown  under  General  Counsel 

Work) 

1978 

1,200 

(Increase  in  1978) 

1,200 

Fiscal  Year  1978-1979  -  1,225 

New  Miscellaneous  Matters 

Numerous  attendances,  telephone  inquiries  and 
extensive  correspondence,  both  with  solicitors 
and  the  public  about  how  to  deal  with  the 
personal  and  financial  welfare  of  infants. 

The  total  number  of  New  Matters  and  Cases  in 
the  Years 

1975  16,651 

1976  17,858 

1977  18,780 

1978  19,642 
Fiscal  Year  1978-1979  -  19,802 
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Forecast  of  Operational  Activities 

The  office  of  the  Official  Guardian  will  continue 
to  render  legal  services  on  behalf  of  persons 
under  a  legal  disability  consisting  mainly  of 
minors  and  mental  incompetents.  It  will  also  keep 
abreast  and  contribute  to  developments  in 
Family  and  Child  Law  and  exercise  its  specific 
responsibility  to  provide  independent 
representation  in  relation  to  the  Unified  Family 
Project  in  Hamilton.  Another  major  Branch 
activity  will  be  the  implementation  of  Child 
Representation  in  Part  II  applications  under  The 
Child  Welfare  Act.  This  program  will  involve  not 
only  an  accelerated  delivery  of  legal  services  in 
these  matters  by  staff  counsel  but  also  the 
development,  administrating,  training  and 
monitoring  panels  of  solicitors  from  the  private 
bar  who  will  provide  this  service  throughout  the 
Province. 


General  Counsel  Work  1979-80 

1980- 81 

1981- 82 

1982- 83 

Child  Representation  in 

Custody  and  Access  Matters  1979-80 

1980- 81 

1981- 82 

1982- 83 

Child  Welfare  Counsel  Work 

(included  under  General 

Counsel  Work  in  1 978/79)  1 979-80 

1980- 81 

1981- 82 

1982- 83 


The  Forecast  of  the  Program  and  Activities  for 
the  Fiscal  Year  1979-80  and  the  Three 
Succeeding  Years  are  as  Follows: 


Surrogate  Court  Audits 

1979-80 

650 

1980-81 

650 

1981-82 

650 

1982-83 

650 

Matrimonial  Causes 

New  Matters 

1979-80 

14,000 

1980-81 

14,500 

1981-82 

15,000 

1982-83 

15,500 

Payments  Into  Court 

1979-80 

275 

1980-81 

275 

1981-82 

300 

1982-83 

300 

New  Fiats  Authorizing 

Payments  Out  of  Court  for 

Maintenance  and  Other 

Purposes 

1979-80 

500 

1980-81 

550 

1981-82 

600 

1982-83 

650 

Payments  Out  of  Court  Pursuant 

to  Existing  Fiats 

1979-80 

2,000 

1980-81 

2,100 

1981-82 

2,200 

1982-83 

2,300 

1,500 

1,600 

1,700 

1,800 


500 

3.500 
4,000 

4.500 


3.500 
4,000 

4.500 

5.500 
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Public  Trustee 

A.  J.  McComiskey,  Q.C., 

Public  Trustee 

Responsibilities 

The  Public  Trustee  has  responsibilities  placed  on 
his  office  by  a  number  of  Ontario  Statutes.  The 
main  functions  of  the  officer  are:— 

1 .  Administering  the  estates  as  Committee  of 
persons  certified  as  incompetent  in  psychiatric 
facilities  under  The  Mental  Health  Act,  or 
declared  incompetent  under  The  Mental 
Incompetency  Act,  or  upon  accepting  a  Power  of 
Attorney  under  The  Power  of  Attorney  Act. 

2.  Administering  the  estates  of  persons  who  die  in 
Ontario  without  Wills  and  without  next-of-kin 
surviving  in  the  Province. 

3.  Supervising  charitable  organizations  pursuant 
to  the  provisions  of  The  Charities  Accounting 
Act,  The  Charitable  Gifts  Act  and  The  Mortmain 
and  Charitable  Uses  Act. 

4.  Protecting  the  interest  of  the  Crown  under  The 
Escheats  Act. 

5.  Acting  as  a  depositor  for  the  interests  of 
shareholders  who  cannot  be  located  at  the  time 
of  the  winding-up  of  a  Company  in  which  the 
absentee  had  a  share  interest. 

Changes  during  fiscal  year 

In  the  past  fiscal  year  amendments  to  The  Mental 
Health  Act  provided  for  the  certification  of  out¬ 
patients  of  psychiatric  facilities  as  distinct  from 
patients  who  were  hospitalized.  It  was 
anticipated  that  this  would  add  greatly  to  the 
number  of  estates  to  be  administered  and  that 
the  estates  of  out-patients  living  in  the 
community  would  require  much  closer 
supervision.  Fortunately,  the  number  of 
additional  estates  to  date  has  not  been  as  large 
as  was  expected. 

Proposals  were  made  during  the  year  to  give  the 
Public  Trustee  power  to  consent  to  surgical 
procedures  when  there  was  no  other  person 
available  to  give  the  necessary  consent  under 
the  provisions  of  the  Regulations  to  The  Public 
Hospitals  Act.  Following  the  moratorium  imposed 
on  sterilizations  in  December  of  1978,  this  whole 
subject  is  under  review  by  a  committee  set  up  by 
Cabinet. 


Much  of  the  work  performed  by  the  office  is 
labour  oriented.  Old-fashioned  mechanical 
accounting  procedures  have  proven  unable  to 
cope  with  an  increasing  volume  of  the  work  and 
the  desire  of  the  office  to  perform  services 
accurately,  efficiently  and  promptly.  Steady 
progress  has  been  made  toward  the 
implementation  of  data  processing  which  it  is 
expected  will  increase  the  ability  of  the  office  to 
record  and  distribute  information. 

Financial  Operations 

The  office  of  The  Public  Trustee  now  has  assets 
under  administration  in  excess  of  $190,000,000. 
Expenses  in  the  operation  of  the  office  have 
increased  by  approximately  15  per  cent  during 
the  past  fiscal  year.  During  the  same  period  total 
revenue  has  almost  doubled  to  $7,000,000  with 
almost  one-half  of  that  being  net  revenue  to  the 
office.  At  the  date  of  this  report  the  financial 
statements  for  the  fiscal  year  are  not  finalized  but 
tentative  financial  statements  and  statistical 
reports  for  the  year  ended  March  31 ,  1979,  are 
set  out  below. 
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As  at  March  31 


Assets  under  Administration 
Revenue 

Operating  Expenses 

Excess  of  Revenue  over  Expenditure 

Surplus 

Cash  Receipts 

Public  Trustee  Investments  at  Book  Value 
No.  of  Files  —  Estates  and  Trusts 
No.  of  Files  —  Charities 
No.  of  Staff 


1979 

1978 

$190,704,850 

$169,670,311 

6,963,471 

3,681,297 

3,471,910 

3,035,470 

3,491,561 

645,827 

9,086,154 

5,596,593 

55,859,917 

46,014,429 

88,603,950 

89,594,462 

27,313 

25,283 

28,558 

27,036 

155 

155 
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Balance  Sheet  as  at  March  31, 1979 


Assets 

Estates  and  Trusts 

Cash  in  Bank 
Funds  Invested 
Bonds 
Stocks 

Mortgages  Receivable 
Real  Estate 

Life  Insurance  and  Pensions 
Miscellaneous 

Less;  Mortgage  Payable 

Administration  Fund  Account 

Cash  in  Bank 
Funds  Invested 


Total  Assets 

Liabilities 

Estates  and  Trusts 

Patients’  Estates 
Crown  Estates 
Probable  Escheats 
Special  Trusts 
Company  Trusts 
Indian  Trusts 
Unclaimed  Balances 
Cemetery  Trusts 
Child  Welfare 


Administration  Fund  Account 

Current  Liabilities 
Assurance  Fund 
Surplus 


Total  Liabilities 


1979  1978 


$  231,753 

85,495,000 
37,938,721 
4,038,307 
2,167,946 

24.837.663 

25.332.664 
2,181,351 

$  55,729 

85,810,000 
24,240,192 
3,754,106 
1,937,991 
24,879,973 
21,737,535 
2,417,017 

182,223,405 

164,832,543 

1,036,352 

1,146,496 

181,187,053 

163,686,047 

37,797 

24,264 

9,480,000 

5,960,000 

9,517,797 

5,984,264 

$190,704,850 

$169,670,311 

$136,990,105 

14,138,269 

8,575,996 

12,301,922 

4,099,412 

184,513 

305,879 

4,524,640 

66,317 

$123,346,070 

12,427,601 

8,531,449 

10,969,964 

3,454,747 

187,716 

310,682 

4,386,224 

71,594 

181,187,053 

163,686,047 

231,643 

187,671 

200,000 

200,000 

9,086,154 

5,596,593 

9,517,797 

5,984,264 

$190,704,850  $169,670,311 
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statement  of  Revenue  and  Expenses  as  at  March  31 


1979 

1978 

Revenue 

Fees:  Patients’  Estates 

$2,058,680 

$1,013,915 

Crown  Estates 

473,697 

484,992 

Special  Trusts 

160,130 

115,712 

Company  Trusts 

16,548 

14,765 

Cemetery  Trusts 

17,082 

17,443 

Charities 

40,092 

32,216 

Total  Fees 

2,766,229 

1,679,043 

Bank  Interest 

13,529 

12,098 

Income  from  Investment  Fund  Account,  Net 

4,184,009 

1,991,884 

6,963,767 

3,683,025 

Deduct  debit  balances  written  off 

296 

1,728 

$6,963,471 

$3,681,297 

Expenses 

Salaries 

$2,408,439 

$2,097,147 

Employees  Benefits 

362,163 

296,361 

Transportation  and  Communications 

73,517 

78,556 

Services 

544,316 

481,614 

Supplies  and  Equipment 

83,475 

81,792 

3,471,910 

3,035,470 

Excess  of  Revenue  over  Expenditure 

$3,491,561 

$  645,827 

Statement  of  Surplus 

Balance  at  beginning  of  year 

Less  payment  re  insurance  claim 

$5,596,593 

2,000 

$4,950,766 

0 

Add  Excess  of  revenue  over  expenditure 

5,594,593 

3,491,561 

4,950,766 

645,827 

Balance  at  end  of  year 

$9,086,154 

$5,596,593 
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Investment  Fund  Account 


As  of  March  31 


1979 

1978 

Bank  Term  Deposits 

Bonds  at  Amortized  Cost 

Accrued  Interest  Received 

Cash  in  Bank 

$  4,200,000 
88,603,950 
2,085,901 
85,148 

$  1,000,000 
88,594,462 
2,083,282 
92,256 

$94,974,999 

$91,770,000 

Interest  Earned  on  Investments 

Interest  Earned  on  Bank  Accounts 

$  8,261,029 
89,369 

$  7,737,708 
37,363 

Less;  Interest  Allowed 

Book  Loss  on  Exchange  of  Securities 

8,350,398 

4,166,389 

0 

7,775,071 

4,180,329 

1,602,858 

Net  Earnings 

$  4,184,009 

$  1,991,884 

Securities  Held  for  Investment  Fund  Account  as  at  March  31, 1979 


Par  Value 

Amortized  Cost 

Quoted 
Market  Value 

Province  of  Ontario 

Ontario  Hydro 

Bank  of  Montreal  Term  Deposit  Receipt 

$13,450,000 

75,687,000 

4,200,000 

$13,431,350 

75,172,600 

4,200,000 

$11,843,875 

69,065,234 

4,200,000 

$93,337,000 

$92,803,950 

$85,109,109 
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PROGRAMS  AND  ADMINISTRATION 
DIVISION 

G.  H.  Carter, 

General  Manager 

Mr.  G.  H.  Carter  was  appointed  General  Manager 
effective  September  5,  1978,  filling  the  vacancy 
created  by  the  appointment  of  B.  W.  McLoughlin 
as  Assistant  Deputy  Attorney  General  and 
Director  of  Courts  Administration. 

Function 

This  section  of  the  Ministry  is  responsible  for 
directing  and  co-ordinating  the  Ministry’s 
general  support  services  including  personnel, 
financial  management,  auditing  and 
administrative  procedures.  In  1978/79  emphasis 
was  again  placed  on  increasing  the  efficiency  of 
available  resources  in  compliance  with  the 
Ontario  Government’s  continued  constraint 
measures. 

Financial  Management  Branch 

H.  A.  Gibbs, 

Director 

During  the  fiscal  year  1978/79,  the  efforts  of  the 
Branch  continued  to  be  directed  towards 
innovations  leading  to  economies  in  the  cost  of 
Ministry  operations  and  directing  attention  to  the 
areas  where  increases  in  revenue  could 
reasonably  be  obtained. 

On  the  cost  side,  several  new  initiatives  were 
developed;  in  particular,  arrangements  have 
been  set  in  train  to  obtain  a  mini-computer  of 
greater  capability  than  the  one  now  in  use.  This 
acquisition  will  enable  the  Ministry  to  implement 
techniques  for  providing  much  finer  costing  of 
operational  functions  than  is  at  present  possible. 
The  annual  cost  of  such  a  replacement  machine 
will  be  less  than  the  cost  of  the  existing  mini¬ 
computer. 

With  regard  to  revenues,  action  is  now  taking 
place  on  the  recommendations  which  arose  from 
the  1977/78  study.  One  of  the  major  areas  of 
review  is  the  structure  and  pricing  of  the  services 
offered  to  the  citizen  by  judicial  offices,  and  upon 
completion  of  this  project  a  useful  increase  in 
Ministry  revenues  should  materialise. 


Management  of  funds  in  the  custody  of  the 
Ministry  both  in  the  short  and  the  long  term  is,  at 
today’s  high  rates  of  interest,  of  vital  concern. 
Two  major  areas  in  the  Ministry  are  now 
undergoing  study  to  determine  whether 
improvements  in  our  cash  management  methods 
can  be  achieved. 

Priority  also  continues  to  be  given  to  the 
management  of  accounts  receivable  owing  to  the 
Province,  amounting  to  $20,125,896  at  March  31, 
1979.  Every  improvement  in  our  collection  ratio  is 
a  positive  reinforcement  of  the  Treasurer’s 
efforts  to  bridge  the  gap  between  Provincial 
expenditures  and  Provincial  revenues. 


Audit  Services  Branch 

G.  L.  Wilcox, 

Director 

Audits 

Audits  of  Court  and  Judicial  Offices,  Branches, 
Boards  and  Commissions,  showed  an  improved 
rate  of  completion,  with  Special  Assignments 
and  Investigations  placing  continued  heavy 
demand  (63172  man-days)  on  the  Branch’s 
restricted  personnel  resources.  The  Survey  of 
Police  Services,  which  required  full-time 
secondment  of  one  auditor,  was  completed  in 
October,  1978. 

Defaulted  Fines /License  Suspension  System 

Suspension  activity  and  rate  of  reinstatement 
rose  above  the  previous  year’s  level.  The 
cumulative  rate  of  reinstatements  was  78.9  per 
cent  as  at  March  31 ,  1 979,  representing  a  value 
of  $9,793,448.  The  current  rate  of  reinstatements 
is  in  excess  of  90  per  cent. 


Personnel  Management  Branch 

O.  M.  Mitchell, 

Director 

The  optimum  utilization  of  human  resources  is 
the  primary  responsibility  of  the  Branch. 

Continuing  fiscal  and  staffing  restraints  affected 
the  Ministry’s  staffing  program,  but  we  continued 
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to  support  and  benefit  from  Province  sponsored 
work  programs. 

Branch  activity  in  Organisation  and  Position 
Administration  reflected  Ministry  re-organisation 
and  legislative  changes,  such  as  the  institution  of 
a  Statute  Translation  Program  and  the 
implementation  of  Family  Law  Reform. 
Conversion  of  Management  positions  to  the 
Management  Compensation  Plan  continued. 

Ongoing  assistance  is  provided  to  Managers  in 
the  interpretation  of  Collective  Agreements  and 
in  constructive  guidance  in  the  resolution  of 
complaints.  A  pilot  pre-Retirement  program  was 
developed  with  other  Ministries  in  the  Justice 
Policy  Field. 

Staff  development  is  becoming  increasingly 
important.  Courses  sponsored  by  the  Civil 
Service  Commission  are  well  supported  and  the 
Ministry’s  Management  Development  Courses, 
presented  in  co-operation  with  Sheridan  College, 
are  geared  to  this  Ministry’s  program  objectives. 

Planning  and  Evaluation  Branch 

J.  Solymos, 

Director 

The  continuing  responsibility  of  the  Planning  and 
Evaluation  Branch  is  to  provide  advice  and 
assistance  to  Ministry  program  managers  in  the 
development  and  implementation  of 
performance  measurement  systems  to  ensure 
optimum  resources  utilization  and  effective 
service  delivery  through  improved  planning  and 
management  processes. 

Management  by  Results 

The  most  significant  achievement  in  1978-79  was 
the  development  and/or  improvement  of  the 
results-oriented  management  system  in  most  key 
operations  of  the  Ministry.  This  system  combines 
two  separate  information  flows,  one  on  workload 
and  the  other  on  resource  levels.  Its  twofold 
purpose  is  to  provide  for  the  assessment  of 
actual  operating  results  in  relation  to  current 
budgets  and  to  facilitate  the  development  and 
substantiation  of  future  budgets  in  terms  of 
resources  required  for  planned  operational 
levels.  Coverage  by  this  reporting  system  was 
brought  to  about  89  per  cent  of  the  Ministry’s 


budget  in  1978-79.  In  addition  to  regular  planning 
activities,  plans  of  both  single  and  multi-year 
terms  were  developed  to  outline  future  financial 
and  service  level  implications  of  on-going 
operations  and  new  initiatives.  Other  work 
related  to  the  administration  of  certain  federal- 
provincial  cost-sharing  agreements  affecting 
Legal  Aid,  Native  Peoples  and  Unified  Family 
Courts,  and  Criminal  Injuries  Compensation. 

Special  Evaluations 

Other  services  provided  by  the  branch  included 
the  development  of  operational  data  and  the 
evaluation  of  the  budgetary  and  service  delivery 
implications  of  specific  issues  such  as  the  tariff 
revision  for  Legal  Aid,  development  of  the  Child 
Representation  program  for  submission  to 
Cabinet  Committees. 

Information  and  Computer  Systems  Branch 

D.  Mueller, 

Director 

The  Information  and  Computer  Systems  Branch 
was  established  during  this  fiscal  year  by 
combining  the  former  Systems  Development  and 
Management  Information  Systems  Branches. 

The  management  of  the  Branch  undertook  a 
workload  survey  in  order  to  formulate  staffing 
requirements  for  the  Branch.  The  findings  of  the 
survey  resulted  in  presentations  to  the 
Management  Board  Secretariat  for  approval  to 
re-organize.  Subsequently  all  position 
specifications  were  examined  and  re-written  and 
presented  to  the  Civil  Service  Commission  for 
classification.  In  addition,  administrative 
procedures  to  monitor  and  control  the  cost  and 
effectiveness  of  projects  were  established. 

The  Branch  provides  a  variety  of  services  related 
to  the  application  of  data  processing.  Services 
offered  consist  of  project  management, 
administrative  consulting,  feasibility  studies, 
systems  analysis  and  design,  computer 
programming,  data  entry  studies,  word 
processing  and  evaluations  of  hardware/ 
software  alternatives. 

The  staff  of  the  Branch  undertook  56  projects 
during  this  fiscal  year.  The  nature  and  size  of  the 
projects  varied  from  consulting  assignments  in 
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an  advisory  capacity,  to  evaluations  of  existing 
program  delivery  mechanisms  and  the 
implementation  of  automated  systems.  Branch 
members  continued  to  participate  in  the 
development  of  the  Public  Trustee  System. 
Automated  systems  were  implemented  in  the 
Oshawa  Court  Office,  Provincial  Court  Criminal 
Division:  Jury  Office,  Judicial  District  of  York; 
and  Supreme  Court  Accountant  of  Ontario. 
Feasibility  studies  were  conducted  in  such  areas 
as  the  Sheriff’s  Office,  Judicial  District  of  York; 
Provincial  Court  Family  Division;  Assessment 
Review  Court;  and  the  Finance  and 
Administrative  Services  Branch.  A  study  to 
identify  the  administrative  support  requirements 
for  the  implementation  of  the  Provincial  Offences 
Act  was  completed. 


1977-78.  The  monies  paid  into  Court  for  suits  and 
matters  totalled  $64.2  million  while 
disbursements  for  the  same  period  were  $58.9 
million.  In  the  previous  fiscal  year  the  amounts 
were  $52  million  and  $58  million  respectively. 


Accountant,  Supreme  Court  of  Ontario 

E.  J.  McGann, 

Accountant 

Duties 

This  office  is  the  depositary  for  all  money, 
mortgages  and  securities  which  are  paid  into,  or 
lodged  with,  the  Supreme  Court  of  Ontario. 

These  monies,  mortgages  and  securities  are 
received,  and  disbursed  or  released  pursuant  to 
judgments  and  orders  of  the  Supreme  Court  of 
Ontario,  and  in  accordance  with  the  Judicature 
Act  and  other  relevant  statutes. 

The  conversion  to  new  electronic  accounting 
equipment  commenced  in  April,  1978  and  was 
completed  during  the  year. 

Assets 

I 

Assets  under  management  at  the  end  of  the  fiscal 
year  1979  totalled  $157  million  from  $143  million 
the  previous  year.  The  rate  of  nine  per  cent  per 
annum  on  infants’  funds  was  maintained.  The 
rate  of  six  per  cent  per  annum  is  paid  on  other 
funds  being  held  pending  court  cases.  Both  rates 
are  compounded  semi-annually  and  calculated 
on  a  minimum  monthly  basis. 


Revenues  and  Investments 

The  interest  revenue  on  the  portfolio  increased 
to  $13.1  million  from  $12  million  in  the  fiscal  year 
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Ontario  Law  Reform  Commission 

Chairman: 

Derek  Mendes  da  Costa,  Q.C.,  LL.B.,  LL.M., 
S.J.D. 

Vice  Chairman: 

Honourable  George  A.  Gale,  C.C.,  Q.C.,  LL.D. 
Members: 

Honourable  Richard  A.  Bell,  P.C.,  Q.C. 

W.  Gibson  Gray,  Q.C. 

Honourable  James  C.  McRuer,  O.C.,  LL.D., 
D.C.L. 

William  R.  Poole,  Q.C. 


Function 

The  Ontario  Law  Reform  Commission  was 
established  as  an  Independent  Commission  in 
1964  to  inquire  into  and  consider  any  matter 
relating  to: 

1 .  reform  of  the  law  having  regard  to  the  statute 
law,  the  common  law  and  judicial  decisions; 

2.  the  administration  of  justice; 

3.  judicial  and  quasi-judicial  procedures  under 
any  Act;  or 

4.  any  subject  referred  to  it  by  the  Attorney 
General. 

Since  its  establishment,  the  Commission  has 
been  actively  engaged  in  the  study  of  a  wide 
range  of  subjects  within  the  legislative 
jurisdiction  of  the  Province  of  Qntario.  The 
Commission’s  research  and  investigations  have 
resulted  in  53  reports  containing  proposals  for 
law  reform,  as  well  as  12  Annual  Reports  briefly 
outlining  its  program  for  each  fiscal  year.  A 
substantial  number  of  the  recommendations  in 
these  reports  have  been  adopted,  in  whole  or  in 
part,  and  have  culminated  in  either  new  or 
amending  legislation.  For  example,  significant 
contributions  to  law  reform  have  been  made  in 
respect  of  family  law,  the  age  of  majority,  and 
landlord  and  tenant  law:  over  13  Commission 
reports  have  formed  the  basis  for  such  statutes 
as  The  Family  Law' Reform  Act,  S.Q.  1978,  c.  2, 
The  Succession  Law  Reform  Act,  S.Q.  1977,  c. 

40,  The  Children’s  Law  Reform  Act,  S.Q.  1977,  c. 

41 ,  The  Marriage  Act,  S.Q.  1 977,  c.  42,  The  Age 
of  Majority  and  Accountability  Act,  S.Q.  1971 ,  c. 
98,  and  The  Landlord  and  Tenant  Amendment 
Act,  S.Q.  1968-69,  c.  58  and  S.Q.  1972,  c.  123. 


Activities  During  1978-79 

In  1978-79,  the  Commission  completed  a  major 
project  on  the  sale  of  goods  in  Qntario.  The 
Commission’s  three-volume  Report  on  Sale  of 
Goods  is  a  companion  to  its  1972  Report  on 
Consumer  Warranties  and  Guarantees  in  the 
Sale  of  Goods.  Together,  these  reports 
recommend  fundamental  reform  of  the  law 
governing  the  sale  of  goods  in  respect  of  both 
consumer  and  non-consumer  transactions.  The 
Report  on  Sale  of  Goods  contains  approximately 
251  recommendations  for  reform,  dealing  with 
topics  ranging,  for  example,  from  the  formation 
of  the  contract,  through  the  classification  of 
contractual  obligations  and  the  doctrines  of 
unconscionability  and  good  faith,  to  the 
rights  and  remedies  of  both  sellers  and  buyers. 
The  far-reaching  proposals  contained  in  this 
report  are  intended  to  reform  and  modernize  the 
law  governing  the  sale  of  goods,  promote  fair 
dealing,  and  assist  the  continued  expansion  of 
commercial  practices  through  custom,  usage 
and  agreement  of  the  parties. 

In  addition  to  the  publication  of  its  Report  on  Sale 
of  Goods,  the  Commission  devoted  considerable 
time  to  its  project  on  the  law  of  trusts.  As  well, 
work  proceeded  on  the  Minister’s  reference  on 
class  actions  in  Ontario.  The  Commission’s 
project  on  products  liability,  which  arose  out  of 
its  work  on  the  sale  of  goods,  was  substantially 
completed.  Research  also  continued  on  projects 
initiated  by  the  Commission,  including  the  law  of 
standing,  the  enforcement  of  judgment  debts, 
administration  of  estates  of  deceased  persons, 
declarations  of  marital  status,  and  powers  of 
entry.  As  a  result  of  more  urgent  commitments, 
particularly  those  relating  to  the  project  on  sale 
of  goods,  it  has  been  necessary  to  suspend  or 
defer  research  on  projects  concerning  the  law  of 
mortgages  and  the  basic  principles  of  land  law. 

In  its  activities  the  Commission  has  been  ably 
assisted  by  many  members  of  the  bar  and  of  the 
public.  Moreover,  as  always,  the  Commission 
derived  considerable  benefit  from  liaison  with 
other  law  reform  agencies  throughout  the  world 
and  with  the  Uniform  Law  Conference  of  Canada. 
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Annual  Report 

The  Commission’s  Twelfth  Annual  Report  1978, 
which  deals  with  the  Commission’s  activities 
from  April  1 ,  1 978  to  March  31 ,  1 979,  is  available 
from  the  Ontario  Law  Reform  Commission  or 
from  the  Government  of  Ontario  Bookstore. 


Ontario  Municipal  Board 

Chairman: 

W.  Shub,  Q.C. 

Vice-Chairmen: 

A.  H.  Arrell,  O.C. 

A.  L.  McCrae 
W.  T.  Shrives 

W.  H.  J.  Thompson,  O.C. 

B.  E.  Smith 

D.  S.  Colbourne 

D.  D.  Diplock,  Q.C. 

Members: 

S.  S.  Speigel 
H.  H.  Lancaster 
P.  M.  Brooks 
A.  B.  Ball 
H.  E.  Stewart 

C.  G.  Ebers,  Q.C. 

H.  W.  Kelly,  Q.C. 

J.  A.  Wheler 

E.  A.  Seaborn 

A.  J.  L.  Chapman,  Q.C. 

W.  E.  Dyer,  Q.C. 

C.  G.  Charron,  Q.C. 

J.  Wadds 

K.  D.  Bindhardt 
W.  L.  Blair 

D.  H.  McRobb 
P.  G.  Wilkes 
J.  E.  Hendy 

V.  M.  Singer,  Q.C. 

M.  D.  Henderson 

Establishment 

Under  the  authority  of  The  Ontario  Municipal 
Board  Act. 

Primary  Jurisdiction 

The  Ontario  Municipal  Board  Act,  The  Municipal 
Act,  The  Planning  Act,  The  Assessment  Act  and 
diverse  Ontario  statutes  including  special 
legislation. 


Functions 

To  effect  the  growth  and  economic  stability  of 
municipalities  in  various  fields: 

1 .  Municipal  Structure 

Constitution,  alteration  of  boundaries  and 
dissolution  of  municipalities. 

2.  Capital  Expenditure 

Financial  supervisory  role,  approval  of  capital 
undertakings  and  the  manner  of  recovery. 

3.  Planning  Administration 

Approval  of  restricted  area  by-laws,  official  plans 
and  plans  of  subdivisions,  and  appeals  from  land 
division  committees  and  committees  of 
adjustment. 

4.  Assessment  Appeals 

5.  Miscellaneous  Applications 

Appeals 

1 .  Divisional  Court  on  matters  of  law  and 
jurisdiction. 

2.  Petition  to  Lieutenant  Governor  in  Council. 

3.  Application  to  board  for  rehearing. 

1977  Calendar  Year 

Number  of  applications  —  9,334 
Number  of  hearings  —  2,351 

The  board’s  annual  report  is  available  for  more 
detail. 

Assessment  Review  Court 

Chairman: 

B.  H.  B.  Bowlby,  Q.C. 

Vice  Chairman: 

G.  C.  Hewson 

Vice-Chairman  part-time: 

S.  R.  R.  McNeil 

Members  part-time: 

87 

Jurisdiction 

The  Assessment  Review  Court  was  established 
under  The  Assessment  Act,  1968-69  and 
continues  under  The  Assessment  Review  Court 
Act,  1972.  This  Court  is  an  administrative  tribunal 
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which  draws  its  jurisdiction  from  The 
Assessment  Act  and  The  Municipal  Act. 

The  responsibility  of  the  Court  is  to  hear  and 
determine; 

1 .  complaints  against  real  property  assessment 
for  the  basis  of  municipal  taxation  in  Ontario  at 
the  lowest  cost  to  the  taxpayer. 

2.  appeals  from  the  refusal  of  municipal  clerks  to 
amend  the  list  showing  school  support  for  school 
board  taxation. 

3.  the  apportionment  of  municipal  taxes  or  rates 
applicable  to  individual  parcels  where  land  has 
been  assessed  in  block. 

4.  when  authorized  by  municipal  by-law  (or  by 
way  of  an  appeal  from  the  decision  of  a  municipal 
council)  applications  for  cancellation,  reduction 
or  refund  of  municipal  taxes;  and,  when 
authorized  by  a  municipal  council  (or  by  way  of 
an  appeal  from  the  decision  of  a  municipal 
council),  applications  for  an  increase  in 
municipal  taxes  where  gross  or  manifest  errors 
have  been  made  in  the  collectors’  roll. 

Administrative  Functions 

In  addition  to  their  duties  and  responsibilities 
regarding  the  processing  and  scheduling  for 
hearing  of  assessment  complaints,  the  Regional 
Registrars  of  the  Court  certify  the  last  revised 
assessment  roll  of  each  municipality  and  also 
process  and  schedule  all  assessment  appeals  to 
County  or  District  Court  Judges  within  the 
Province  under  Section  55  of  The  Assessment 
Act. 

Summary  of  Activities 

The  following  is  a  brief  report  of  the  activities  of 
the  Court  during  the  period  April  1,  1978,  to 
March  31,  1979. 

1 .  Court  Sittings 

During  the  year,  the  Court  sat  for  1 ,992  days  in 
various  municipalities  throughout  the  Province 
and  heard  and  determined  132,618  complaints, 
appeals  and  applications. 

The  Regional  Registrars  processed  and 
scheduled  complaints  against  assessment  under 
Section  44  and  52  and  processed  and  scheduled 
appeals  to  the  county  or  district  judge  under 
Section  55  of  The  Assessment  Act. 

During  this  period  as  in  1977-78,  the  Assessment 


Review  Court  experienced  an  increase  over 
former  years  in  complaints  relating  to  all  types  of 
properties  and  in  particular  complaints  relating 
to  industrial  and  income  producing  properties 
such  as  apartment  houses,  office  buildings, 
shopping  centres,  plazas  and  hotels  where  the 
complainants  were  usually  represented  by 
professional  agents,  tax  consultants  or  counsel. 

No  municipalities  were  proclaimed  at  market 
value  for  assessment  purposes  during  this 
period. 

2.  Training  and  Development  of  Court  Members 
and  Staff 

During  this  period,  groups  of  Court  members 
attended  instructional  seminars  in  Niagara-on- 
the-Lake,  Thunder  Bay,  Sudbury,  London,  Sault 
Ste.  Marie,  Ottawa,  Toronto  and  Kitchener. 

Regional  Registrars  and  Assistant  Regional 
Registrars  attended  instructional  seminars  in 
Orillia,  London,  Peterborough  and  Toronto. 

Clerks  of  the  Court  attended  instructional 
seminars  in  Ottawa,  Sault  Ste.  Marie,  Hamilton, 
Toronto  and  Newmarket. 

3.  Administrative  Matters 

During  this  period,  the  Court  continued  to  review 
and,  where  necessary,  revised  the  practice  and 
procedures  being  followed  at  Court  hearings  and 
assignment  hearings  to  expedite  the  scheduling 
of  hearings  and  to  avoid  conflict  of  dates  set  for 
such  hearings. 

A  summary  of  Assessment  Review  Court 
complaints  and  appeals  is  set  out  in  Schedule  A. 

The  purpose  of  The  Assessment  Review  Court  is 
to  hear  and  determine  complaints  relating  to 
assessments  throughout  the  province  as  soon  as 
may  be  practicable.  With  the  increasing  number 
of  complex  complaints  and  the  lateness  in  the 
return  of  certain  of  the  assessment  rolls  there  are 
inevitable  delays  in  scheduling  and  disposing  of 
the  complaints  as  early  as  the  Court  would  like, 
although  the  majority  of  all  complaints  are 
disposed  of  in  the  spring  months. 

There  have  been  no  changes  in  legislation  to 
affect  the  operation  of  the  Court  in  the  period  of 
April  1,  1978,  to  March  31,  1979.  However,  by 
regulations  enacted  early  in  1979,  the  Ministry  of 
Revenue  has  equalized  assessments  in 
prescribed  classes  of  real  property  in  13 
municipalities  and  in  the  newly  formed  City  of 
Kanata  under  Section  86  of  The  Assessment  Act. 
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This  will  substantially  increase  the  number  of 
complaints  to  be  processed  and  heard  by  the 
Court  in  the  fiscal  year  1979-80. 


Summary  of  Assessment  Review  Court 
Complaints  and  Appeals 


1976-77 

1977-78 

1978-79 

Section  52  of  The 
Assessment  Act  (1) 

65,197 

81,998 

86,211 

Section  42,  43  of 
The  Assessment 

Act  (II) 

6,616 

8,013 

7,676 

Sections  51 6,  547, 
636a,  636b  of  The 
Municipal  Act  (III) 

35,227 

37,388 

42,050 

Total 

107,040 

127,399 

135,937 

Footnotes:  (I)  This  section  deals  with  complaints 
against  annual  assessment  made 
under  Section  40  of  The  Act. 


(II)  This  section  deals  with  complaints 
against  additional  assessments  made 
under  Sections  42  and  43  of  The  Act. 

(III)  These  sections  deal  with  applications 
and  appeals  relating  to: 

(a)  School  support 

(b)  Apportionment  of  municipal  taxes 

(c)  Cancellation,  reduction  or  refund 
or  municipal  taxes 

(d)  Increase  in  municipal  taxes  by 
reason  of  clerical  errors. 


Summary  of  Appeals  to  County  and  District 
Court  Judges  (Section  55  of  the  Assessment 
Act) 

1976-77  1977-78  1978-79 


4,546  10,245  14,547 

Criminal  Injuries  Compensation  Board 

Chairman: 

Allan  Grossman 

Vice-chairman  (part-time): 

Mrs.  Anne  Stanfield 

Vice-chairman  (part-time): 

Mrs.  Audrey  Merrett 

Members  (part-time): 

Douglas  H.  Lissaman,  Q.C. 

Robert  W.  Mitchell,  Q.C. 

Harvey  Spiegel,  Q.C 
Nathan  L.  Sandler. 


The  Board,  composed  of  one  full-time  and  six 
part-time  members,  administers  The 
Compensation  for  Victims  of  Crime  Act,  1971 , 
which  succeeded  The  Law  Enforcement 
Compensation  Act,  1967. 

Function  of  Board 

The  Board  decides  whether  applicants  for 
compensation  are  eligible  and  the  amount  to  be 
awarded.  Compensation  is  awarded,  for  personal 
injury  only,  when  a  person  in  Qntario  is  injured  or 
killed  as  a  result  of  a  crime  of  violence  which  is  an 
offence  under  the  Criminal  Code  of  Canada. 
Injuries  caused  by  a  motor  vehicle  are  excluded 
by  the  Act  unless  the  vehicle  is  used  as  a 
weapon.  Compensation  may  also  be  awarded 
when  a  person  is  hurt  while  lawfully  arresting  or 
attempting  to  arrest  someone  for  an  offence 
against  another  person;  when  a  person  is  injured 
while  assisting  a  law  officer;  or  when  someone  is 
injured  while  preventing  or  trying  to  prevent  an 
offence  against  another  person. 

Hearings 

Hearings  of  the  Board  are  public  except  where  a 
public  hearing  would  be  prejudicial  to  a  trial,  or  in 
cases  involving  sexual  offences.  They  are  held  in 
Toronto  and,  when  practicable,  in  such  centres 
as  Thunder  Bay,  Sudbury,  Sault  Ste.  Marie, 
Qttawa,  London  and  Windsor,  where  hearings 
took  place  in  the  year  under  review. 

Productivity 

The  Board  heard  713  applications,  which 
represents  an  increase  of  25  per  cent  over  the 
number  heard  in  the  previous  fiscal  year.  Total 
awards  granted  increased  by  8  per  cent  from 
$1 ,61 1 ,836  to  $1 ,748,484  and  the  average  award 
declined  from  $2,328  to  $1,960  or  by  15  per  cent. 
This  decline  is  probably  due  to  an  increased 
proportion  of  minor  claims,  arising  from  a  wider 
awareness  of  the  existence  of  the  program. 
Applications  for  compensation  rose  by  10  per 
cent  from  1 ,1 05  to  1 ,21 9. 

Annual  Report 

This  report  is  available  from  the  Board’s  offices 
at  439  University  Avenue,  17th  Floor,  Toronto 
M5G  1Y8.  Telephone:  965-4755.  Brochures  in 
various  languages  are  also  available  from  the 
Board  and  can  be  found  in  court  houses,  police 
stations,  legal  aid  offices,  and  a  number  of  other 
public  buildings  throughout  Qntario. 
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Comparative  Summary  —  Fiscal  Years 
Applications  and  Disposition 


April  1,  1975 
to 

March  31,  1976 

April  1,  1976 
to 

March  31,  1977 

April  1,  1977 
to 

March  31,  1978 

April  1,  1978 
to 

March  31,  1979 

Applications  under  investigation  on  April  1 

599 

914 

1188 

1500 

Eligible  applications  received 

851 

971 

1105 

1219 

Applications  heard  (1) 

473 

611 

570 

713 

Applications  heard  and  dismissed 

75 

63 

52 

47 

Applications  heard  — 
further  evidence  required 

1 

5 

nil 

nil 

Second  hearings 

4 

4 

nil 

1 

Review  of  awards 

1 

6 

12 

6 

Decisions  completed 
and  awards  ordered  (2) 

451 

609 

563 

713 

Files  closed 

63 

86 

223 

180 

Interim  awards 

3 

8 

1 

6 

Supplementary  awards 

19 

25 

26 

12 

Periodic  awards 

12 

21 

19 

20 

Lump  sum  payments 

$708,640.29 

$1,192,840.37 

$1,310,698.60 

$1,397,994.00 

Periodic  payments 

194,038.00 

230,800.56 

301,138.28 

350,490.75 

Total  of  awards  ordered 

902,678.29 

1,423,640.93 

1,611,836.88 

1,748,484.75 

Average  award  (3) 

1,425.84 

1,958.69 

2,328.06 

1,900.72 

Applications  under  investigation  March  31 

914 

1188 

1500 

1826 

Note:  (1)  Includes  Heard  and  Dismissed  and  Heard  but  Further  Evidence  Required. 

(2)  Includes  Interim,  Supplementary  and  Periodic  Awards. 

(3)  Periodic  Payments  not  included  when  arriving  at  Average  Award. 


Land  Compensation  Board 

Chairman: 

R.  M.  McGuire 

Vice-Chairmen: 

Roy  Grant 
James  Worrall 

S.  R.  Cole  (Appointed  Sept.  5,  1978) 

Members: 

Grant  Campbell 
J.  Dobbs 
George  Hobart 
G.  P.  Marriott 

D.  W.  Middleton 

E.  H.  Reed 

Registrar: 

C.  E.  Warner 

Established 

Under  the  authority  of  The  Expropriations  Act, 
December  1 ,  1 970. 


Function 

Arbitration  tribunal  to  determine  compensation 
to  be  paid  in  the  expropriation  of  property  in  the 
Province. 

The  procedural  changes  respecting  certificates 
of  readiness  introduced  in  the  preceding  year 
have  not  greatly  improved  the  number  of 
cancellations  experienced,  but  it  has  reduced 
the  waiting  period  for  scheduling  hearings  from 
about  six  to  three  months. 

There  is  a  continuing  reduction  in  the  number  of 
outstanding  applications  but  the  Board  is 
experiencing  some  difficulty  in  bringing  the 
inactive  files  on  for  hearing  or  to  close  them  out. 

The  number  of  applications  for  arbitration  are 
apparently  decreasing  but  a  greater  number  of 
the  hearings  are  becoming  more  protracted  and 
complex,  maintaining  the  utilization  of  personnel. 

Notices  of  Arbitration  filed  104 

Applications  Outstanding  March  31,  1978  349 

Applications  Outstanding  March  31,  1979  330 
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Board  of  Negotiation 

Chairman: 

W.  C.  Dymond 

Members: 

J.  M.  Bennett 
J.  A.  Ferguson 

F.  L.  Heaman 
W.  J.  Mowat 

G.  W.  Swayze 

Function 

The  Board  of  Negotiation  was  created  by  the 
provision  of  The  Expropriations  Act,  1968-69.  It 
provides  an  informal  tribunal  which,  without 
prejudice  to  any  subsequent  arbitration 
procedures,  may  negotiate  in  a  summary  and 
informal  manner  settlement  of  a  compensation  in 
expropriation  cases. 

Informality 

The  Board,  upon  receiving  a  written  request  from 
either  party,  arranges  meetings  between  the 
expropriated  party  and  the  expropriating 
authority.  A  formal  notice  is  issued  to  both 
parties,  advising  them  of  the  time  and  place  of 
the  meeting,  which  can  be  held  throughout  the 
province  without  cost  to  either  party.  A  unique 
provision  of  the  Act  provides  that  the  Board  shall 
view  the  property  in  question. 

An  individual  may  appear  on  his  own  behalf  to 
present  his  compensation  claim.  If  no  agreement 
follows  these  informal  negotiations,  the  parties 
are  free  to  proceed  to  arbitration  to  the  Ontario 
Land  Compensation  Board. 


Monthly  Breakdown 

Fiscal  Year  April  1,  1978  -  March  31,  1979 


Requests  Meetings 

Received  Held 


April 

17 

14 

May 

33 

12 

June 

21 

14 

July 

12 

24 

August 

19 

12 

September 

18 

13 

October 

19 

24 

November 

13 

21 

December 

5 

13 

January 

10 

10 

February 

11 

6 

March 

11 

8 

1«9 

171 

Note:  At  the  end  of  March  31 ,  1979,  there  were 
22  files  left  in  process: 

—  nine  of  the  22  were  to  be  scheduled 

—  thirteen  were  scheduled  and  waiting  to 
be  held 


( 


Boards  and  Commissions 


Activity  Report  —  Fiscal  Year  1978-1979 

Number  of 

Expropriating  Party  Applications 


Corporation  of  the  City  of  Cambridge  1 

Cornwall  1 

Hamilton  1 

Kitchener  2 

London  2 

Oshawa  3 

Peterborough  1 

Sault  Ste.  Marie  1 

Welland  1 

Windsor  3 

Corporation  of  the  Township  of  Atikokan  2 

Gloucester  6 

Goulbourn  6 

Mara  1 

Nepean  2 

County  of  Brant  1 

Long  Point  Region  Conservation  Authority  6 

Ministry  of  Government  Services  5 

Housing  2 

Transportation  and 

Communications  79 

Municipality  of  Metropolitan  Toronto  1 4 

Ontario  Hydro  23 

Regional  Municipality  of  Durham  1 

Niagara  1 

Ottawa-Carleton  6 

Peel  4 

York  4 

Township  of  Fort  Frances  1 

Whitby  1 

Union  Gas  8 
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Two-Year  Follow-Up  Report 
Fiscal  Year  1977-1978 

Number  of  requests  for  meetings  (1977-78)  148 

Number  of  settlements  reported  following 
negotiations  in  the  period  April  1 ,  1977  to 
March  31,  1978  43 

Requests  for  meetings  —  cancelled  1 3 

Balance  to  be  surveyed  by  Two-Year 
Follow-Up  92 

This  Report  is  based  on  replies  to  92 
Questionnaires  mailed  to  the  Expropriating 


Authorities  from  whom  we  had  not  heard 
regarding  results  of  1977-78  meetings. 
Questionnaires  mailed  92 

Replies  received  84 

Unanswered  8 

Settlements  (Board  of  Negotiation’s 
Recommendation  a  factor)  35 

Proceeded  to,  or  intending  to  proceed  to 
Land  Compensation  Board  18 

Still  Negotiating  17 

In  Abeyance,  pending,  not  presently  being 
negotiated  14 

84 
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The  Family  Law  Reform  Act  —  One  Year 
Later 

Introduction 

On  March  31,  1978  Ontario’s  new  Family  Law 
Reform  Act  came  into  force,  after  consideration 
by  the  Legislature  and  its  Justice  Committee  for 
over  a  year.  Studies  of  our  family  law  had  been 
undertaken  by  the  Ontario  Law  Reform 
Commission  and  other  groups  interested  in  legal 
and  social  reform  since  the  early  1960’s.  The 
Family  Law  Reform  Act  represents  the  first 
systematic  attempt  in  over  90  years  to  reorganize 
the  rules  governing  the  economic  relations 
between  husband  and  wife  and  between  parent 
and  child. 

The  new  Act  contains  five  main  parts:  the  first 
sets  out  the  rules  for  sharing  matrimonial 
property  between  husband  and  wife  on  marriage 
breakdown;  Part  II  deals  with  financial  support 
for  spouses,  children  and  needy  parents;  Part  III 
contains  special  provisions  respecting  sales  and 
other  dealings  with  the  matrimonial  home;  Part  IV 
provides  for  marriage  contracts,  cohabitation 
agreements  and  separation  agreements;  and  the 
fifth  part  establishes  a  new  basis  for  damage 
claims  where  a  family  member  is  injured  by  the 
fault  of  another  person. 

Like  all  new  legislation.  The  Family  Law  Reform 
Act  is  subject  to  a  period  of  testing  in  the  courts 
to  see  how  the  new  provisions  will  be  interpreted 
and  applied.  The  decisions  of  the  courts  are  of 
even  greater  significance  than  usual  for  this 
particular  Act,  for  two  reasons.  As  the  provisions 
of  the  statute  directly  affect  every  man,  woman 
and  child  in  Ontario,  there  is  clearly  a  very  great 
public  interest  in  how  the  legislation  is  applied. 

As  well,  many  sections  of  the  Act  confer  a 
substantial  amount  of  (discretion  on  the  courts, 
and  it  is  useful  to  have  guidelines  as  to  how  the 
judges  will  exercise  their  discretion.  Accordingly, 
the  ministry  has  been  reviewing  all  written 
decisions  of  the  Ontario  courts  in  which  new 
points  of  interpretation  or  application  of  the  Act 
have  been  raised.  Now  that  we  have  over  a  year’s 
experience  with  The  Family  Law  Reform  Act,  it  is 
possible  to  discern  some  trends  in  the  decisions 
of  the  courts  which  indicate  that  the  Act  is  being 
applied  in  practice  in  accordance  with  the 
theoretical  principles  which  underlie  it  and  are 
expressed  within  it.  This  background  paper  looks 


at  the  decisions  of  the  courts  under  the  Act  up  to 
July  1,  1979. 

Matrimonial  Property 

Under  the  former  law,  ownership  of  matrimonial 
property  as  between  the  spouses  depended 
almost  exclusively  on  whether  the  spouse 
claiming  an  interest  had  made  a  contribution  to 
the  purchase  of  the  property.  If  there  was  no 
financial  contribution,  a  claim  by  that  spouse  to  a 
share  of  the  property  would  not  ordinarily 
succeed.  The  new  Act  alters  that  rule  to  give 
recognition  to  the  mutual  contribution  made  by 
both  spouses  to  family  life,  whether  the 
contribution  is  made  outside  the  home  or  inside 
the  home,  and  whether  the  contribution  takes  the 
form  of  child  care,  household  management  or 
financial  provision.  To  do  this,  the  Act  divides  the 
property  of  the  spouses  into  two  categories, 
family  assets  and  other  property.  The  family 
assets  consist  of  property  used  together  by  the 
spouses  and  their  children  for  family  purposes  — 
the  home,  the  car,  the  furniture  and  other 
household  items.  The  family  assets  are  to  be 
divided  equally  between  the  spouses  unless  the 
court  feels  that  equal  division  would  be 
inequitable  having  regard  to  an  informal 
agreement  between  the  spouses,  the  duration  of 
the  marriage,  the  date  and  means  of  acquisition 
of  the  property  or  any  other  circumstance 
relevant  to  the  property. 

The  other  category  of  property,  the  non-family 
assets,  belong  to  the  person  who  paid  for  them, 
but  are  subject  to  sharing  between  the  spouses  if 
one  of  them  made  a  contribution  in  work,  money 
or  money’s  worth  to  property  owned  by  the  other, 
if  one  spouse  has  unreasonably  diminished  the 
family  assets  or  if  the  result  of  a  division  of  the 
family  assets  alone  would  be  inequitable.  In 
deciding  whether  there  is  inequity  here,  the  court 
looks  at  the  same  factors  that  it  considers  when 
deciding  to  make  an  unequal  division  of  family 
assets,  plus  whether  the  homemaking 
contributions  of  one  spouse  have  enabled  the 
other  to  acquire  non-family  assets.  This  permits 
recognition  of  a  contribution  to  the  building  up  of 
a  business  by  the  indirect  means  of  freeing  up 
the  other  spouse  from  the  concerns  of  running  a 
home  and  raising  children,  as  well  as  by  the 
direct  means  of  working  in  the  business. 

When  The  Family  Law  Reform  Act  was  before  the 
Legislature,  some  groups  made  submissions 
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expressing  concern  over  the  amount  of 
discretion  contained  in  the  Act  and  the  way  in 
which  that  discretion  might  be  exercised  by  the 
courts  so  as  to  limit  the  sharing  of  assets  by 
housewives.  The  cases  show  that  the  courts 
have  adhered  very  strictly  to  the  equal  sharing  of 
family  assets,  departing  from  that  position  only  in 
unusual  cases.  Where  the  wife  has  discharged 
the  homemaking  functions  and  has  earned 
income  and  made  financial  contributions  to  the 
welfare  of  the  family,  while  the  husband  did  not 
make  substantial  contributions  in  either  area,  the 
wife  has  received  more  than  half  of  the  family 
assets.''  Where  a  husband  has  liquidated  family 
assets  in  an  attempt  to  defeat  his  wife’s  claim,  the 
wife  has  received  more  than  half  the  family 
assets  to  compensate  for  the  assets  disposed 
of. 2  The  fact  that  property  was  acquired  by  gift  or 
inheritance  has  reduced  the  share  of  one  of  the 
spouses,  but  has  not  resulted  in  a  complete 
exemption  from  sharing. 3  In  one  case,  unequal 
sharing  resulted  from  the  acquisition  by  one 
spouse  of  assets  before  a  marriage  which  lasted 
only  two  and  a  half  years. In  the  great  majority  of 
cases,  however,  family  assets  have  been  divided 
equally  between  the  spouses  and  the  courts  have 
underlined  the  principle  that  equal  division  is  the 
general  rule. 

Another  major  area  of  interest  is  the  potential 
division  of  non-family  assets  under  the  Act.  There 
have  been  several  cases  where  the  contributions 
of  a  spouse  in  work  or  money  have  received 
recognition,  up  to  the  point  of  a  half  share  of  a 
business  operation  or  farm  where  the  efforts  of  the 
spouses  resembled  a  joint  venture. 5  Of  still  more 
interest  are  the  cases  where  a  wife  has  received 
a  share  of  business  assets  for  the  homemaking 
services  which  permitted  her  husband  to  devote 
his  undivided  attention  to  the  building  up  of  the 
business. 

There  are  three  landmark  cases  in  which  this  has 
occurred,  one  of  which  involved  a  lawyer,  one  an 
architect  and  one  a  businessman. 6  The  architect 
had  a  net  worth  of  $2.8  million;  his  wife  was 
awarded  $300,000  for  her  indirect  contributions 
to  his  efforts  in  addition  to  half  the  family  assets 
and  a  further  share  of  the  non-family  assets 
resulting  from  direct  contributions.  In  the 
businessman’s  case,  the  wife  was  awarded  one- 
quarter  of  an  income  property  with  an  equity  of 
about  $180,000  for  her  direct  contributions,  and 
a  further  quarter  of  that  property  for  her 


homemaking  services  during  the  marriage.  This 
was  in  addition  to  her  share  of  family  assets.  The 
lawyer’s  wife  received  an  increased  share  of  the 
family  assets  equivalent  to  a  25  per  cent  interest 
in  the  non-family  assets.  The  court  made  this 
award  for  two  reasons;  to  recognize  the 
contribution  the  wife  had  made  by  assuming  all 
household  and  child  care  responsibilities  so  that 
her  husband  could  devote  his  entire  attention  to 
his  law  practice,  and  to  compensate  the  wife  for 
the  fact  that  she  had  not  had  the  opportunity  to 
earn  income  and  acquire  property  of  her  own. 

The  provisions  of  the  Act  relating  to  division  of 
property  appear  to  be  achieving  the  purposes 
stated  in  the  Act  itself:  the  orderly  and  equitable 
settlement  of  the  affairs  of  the  spouses  on  the 
breakdown  of  their  partnership  and  the 
recognition  of  the  joint  contribution  by  the 
spouses  to  the  assumption  of  the  responsibilities 
of  child  care,  household  management  and 
financial  provision. 

Matrimonial  Home 

The  matrimonial  home  is  the  focal  point  of  family 
life  and  is  the  single  most  important  asset  that  a 
couple  comes  to  own.  Often  the  matrimonial 
home  is  registered  in  the  joint  names  of  the 
spouses,  but  sometimes  only  one  spouse  owns 
the  home.  Under  the  old  law,  it  was  possible  for 
the  registered  owner  of  the  matrimonial  home  to 
sell  it  or  lease  it  without  the  knowledge  or 
consent  of  the  other  spouse,  even  if  the  other 
spouse  and  the  children  of  the  marriage  were 
living  in  the  home  at  the  time. 

The  Family  Law  Reform  Act  contains  special 
rules  relating  to  dealings  with  the  matrimonial 
home.  No  matter  how  the  title  is  registered, 
neither  spouse  is  free  to  sell,  mortgage  or  lease 
the  home  without  the  consent  of  the  other.  The 
court  has  the  power  to  dispense  with  the  second 
spouse’s  consent  if  it  is  unreasonably  withheld  or 
if  it  cannot  be  obtained  by  reason  of  illness  or 
absence.  To  this  point  there  have  not  been  any 
decisions  on  the  dispensing  with  consent  that 
have  come  to  the  attention  of  the  ministry.  From 
the  number  of  telephone  calls  and  letters, 
however,  there  is  no  doubt  that  the  requirement 
of  spousal  consent  to  dealings  with  the  home  has 
substantially  altered  real  estate  conveyancing 
practices  in  Ontario.  Real  estate  agents,  lawyers 
and  home  owners  all  seem  to  be  keenly  aware  of 


56 


the  new  Act  and  are  extremely  careful  when 
dealing  with  residential  property  to  involve  both 
spouses  in  the  transaction  at  an  early  stage  so 
that  the  required  consent  does  not  become  a 
sudden  obstacle  late  in  the  transaction. 

A  spouse  may  also  obtain  an  order  for  exclusive 
possession  of  the  home  if  the  best  interests  of  the 
child  require  it  or  if  other  provision  for  shelter  is 
not  adequate.  Such  an  order  results  in  the 
postponement  of  the  sale  of  the  home  until  the 
order  expires.  The  cases  where  an  exclusive 
possession  order  has  been  granted  involve  the 
need  for  stability  in  the  life  of  a  child. ^  The 
exclusive  possession  order  is  far  from  automatic, 
and  the  spouse  who  seeks  it  must  satisfy  the 
court  that  it  is  justified. ^ 

Support  Obligations 

Under  the  old  law,  entitlement  to  support  before 
a  divorce  was  determined  on  the  basis  of  a  series 
of  black  and  white  principles,  with  no  flexibility  to 
meet  the  reality  of  the  spouses’  situation.  A 
husband  was  never  entitled  to  support,  no  matter 
how  needy  he  was  or  how  wealthy  his  wife  was.  A 
wife  had  to  prove  her  husband  guilty  of  adultery, 
cruelty  or  desertion  in  order  to  establish  her  right 
to  support.  A  husband  who  could  show  his  wife 
was  guilty  of  adultery,  cruelty  or  desertion  did  not 
have  any  obligation  to  provide  support.  A  man 
and  woman  living  together  in  a  relationship 
outside  marriage  never  had  any  support  rights  or 
obligations,  no  matter  how  long  their  relationship 
had  lasted  or  what  kind  of  economic  dependency 
had  been  created. 

The  Family  Law  Reform  Act  has  changed  all  of 
that.  Now  both  sexes  have  the  same  support 
rights  and  obligations,  based  on  the  means  and 
the  needs  of  the  parties.  The  question  of 
matrimonial  misconduct  does  not  enter  into  the 
equation  except  in  the  most  extreme  cases 
where  there  is  a  course  of  conduct  so 
unconscionable  as  to  constitute  an  obvious  and 
gross  repudiation  of  the  relationship.  To  date  we 
have  not  seen  any  case  where  the  conduct  of  a 
spouse  affected  the  outcome. 

Persons  cohabiting  outside  marriage  are  treated 
as  if  they  were  married  for  support  only  (they  are 
not  subject  to  the  property  sharing  rules  laid 
down  by  the  Act)  and  only  if  they  have  lived 
together  continuously  for  five  years  or  if  they 


have  lived  in  a  relationship  of  some  permanence 
and  have  a  child  of  their  union.  A  separation  for  a 
short  time  does  not  interrupt  the  continuity  of 
cohabitation  where  the  intention  to  make  a 
common  household  is  not  broken. 9  Intention  is 
also  an  important  element  in  determining 
whether  a  couple  have  lived  in  a  relationship  of 
some  permanence.  In  one  case,  acutal 
cohabitation  lasted  only  six  weeks,  but  the 
intention  of  the  parties  tipped  the  balance  in 
favour  of  a  finding  that  their  relationship  was  of 
some  permanence. 10 

The  ministry  has  heard  of  only  one  case  where  a 
husband  has  obtained  support  from  his  wife 
because  he  was  needier  than  she  was  and  she 
had  the  means  to  pay  support. n  There  have  also 
been  some  cases  where  a  wife  was  denied 
support  because  she  had  means  of  her  own. 12 

There  have  been  some  interesting  cases  where 
the  court  has  limited  the  duration  of  a  support 
order  or  reduced  the  amount  with  the  passage  of 
time. 13  This  arises  from  the  obligation  stated  in 
the  Act  for  each  spouse  to  be  self  supporting  as 
far  as  reasonably  possible. 

One  of  the  features  of  the  support  provisions  of 
The  Family  Law  Reform  Act  is  the  enforcement 
system  contained  in  the  Act  and  in  the  rules  and 
procedures  of  the  family  courts  across  the 
province.  The  clerk  of  the  court  is  empowered  to 
enforce  support  orders  at  the  request  of  the 
person  receiving  the  support.  When  the  request 
is  received,  the  court  staff  begins  monitoring 
payments  under  the  order  and  sends  out 
reminders  if  the  payments  fall  behind.  If  the 
arrears  continue  to  mount,  the  clerk  requires  the 
debtor  to  appear  and  explain  the  default  before  a 
judge.  The  judge  can  decline  to  enforce  the 
order  if  satisfied  that  the  debtor  really  cannot 
afford  to  pay  it.  Otherwise,  however,  the  judge 
can  order  the  debtor  to  jail  for  willful  refusal  to 
pay  (a  sanction  that  is  seldom  used)  or  order  the 
debtor  to  provide  security  for  the  payments  such 
as  a  mortgage  on  a  house.  The  most  effective 
remedy  appears  to  be  an  attachment  order  —  an 
order  requiring  the  debtor’s  employer  to  deduct 
the  support  payments  from  the  debtor’s  pay  and 
remit  them  directly  to  the  court.  Attachment 
orders  are  in  widespread  use  and  have  been  a 
very  convenient  and  effective  method  of  assuring 
prompt  and  regular  support  payments. 
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Domestic  Contracts 

“Domestic  contracts”  is  a  new  term  in  our  law.  It 
stands  for  three  kinds  of  contracts:  marriage 
contracts,  separation  agreements  and 
cohabitation  agreements.  Marriage  contracts  are 
not  part  of  Ontario’s  legal  tradition  but  have  been 
very  common  in  Quebec  and  many  European 
countries.  A  man  and  woman  may  make  a 
marriage  contract  before  or  during  their 
marriage  to  set  out  the  property  and  support 
rules  that  will  govern  them,  as  well  as  any  other 
matters  they  choose  to  make  part  of  the  bargain. 
Separation  agreements  accomplish  the  same 
thing  when  a  couple  —  married  or  not  —  end  their 
relationship.  Cohabitation  agreements  are  the 
equivalent  of  a  marriage  contract  for  a  man  and 
woman  who  are  living  together  but  are  not 
married  to  each  other.  A  domestic  contract  is  a 
legally  binding  document  which  prevails  over  the 
rules  of  The  Family  Law  Reform  Act,  subject  to 
three  important  exceptions.  The  parties  cannot 
agree  to  support  terms  that  are  unconscionable 
or  that  make  one  of  the  parties  a  public  charge. 
They  cannot  expect  to  see  a  contract  enforced  if 
it  is  contrary  to  the  best  interests  of  their  children. 
Finally,  a  married  couple  cannot  agree  (unless 
they  are  separated)  to  waive  the  requirement  of 
consent  by  the  other  spouse  to  a  dealing  with  the 
matrimonial  home. 

Separation  agreements  have  been  very  widely 
used  for  many  years,  but  marriage  contracts  and 
cohabitation  agreements  are  new  developments 
here  in  Ontario.  Both  have  become  relatively 
common  in  the  15  months  since  The  Family  Law 
Reform  Act  came  into  force,  though  their  use 
remains  confined  to  a  small  minority  of  cases, 
according  to  reports  from  family  law 
practitioners. 

Conclusion 

The  ministry’s  monitoring  of  court  cases  decided 
under  The  Family  Law  Reform  Act  shows  that  the 
Act  appears  to  be  operating  in  accordance  with 
the  intentions  of  the  Legislature.  It  has  made  the 
economic  assumptions  of  marriage  and 
marriage-like  relationships  correspond  more 
with  the  concept  of  a  partnerhsip  of  equals,  each 
with  his  or  her  own  responsibilities  and  rights. 

The  matrimonial  property  rules  give  financial 
recognition  to  the  non-economic  contributions  of 
the  homemaker,  as  well  as  providing 
compensation  for  specific  contributions  by  one 


spouse  to  the  building  up  of  a  business  owned  by 
the  other. 

At  the  same  time,  support  orders  have  been 
made  on  an  evaluation  of  economic  factors, 
without  regard  to  matrimonial  misconduct,  which 
is  more  likely  to  be  a  symptom  of  marriage 
breakdown  than  the  actual  cause  of  it.  However, 
support  orders  are  now  made  with  an  awareness 
of  the  obligation  of  both  spouses  to  take 
measures  to  become  self  supporting  where 
reasonably  possible.  This  results  in  orders  that 
are  of  limited  duration  or  that  are  reduced  over 
time  in  many  cases. 

The  ministry  will  continue  to  study  the  decisions 
of  the  courts  under  The  Family  Law  Reform  Act 
to  see  whether  any  fine  tuning  of  the  Act’s 
machinery  is  required  as  we  gain  more 
experience  with  it. 
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Children  and  the  Law  in  Ontario:  The  United 
Nations’  Declaration  of  the  Rights  of  the 
Child:  an  Ontario  Perspective 

On  the  occasion  of  the  International  Year  of  the 
Child  and  the  twentieth  anniversary  of  the  United 
Nations  Declaration  of  the  Rights  of  the  Child,  an 
analysis  of  the  status  of  the  child  in  Ontario  law 
seems  not  only  appropriate  but  necessary.  As 
stated  in  the  preamble  of  the  Declaration, 
“mankind  owes  to  the  child  the  best  it  has  to 
give”.  Accordingly,  each  of  us  is  under  a  duty  to 
assess  continuously  our  success  in  fulfilling  this 
obligation.  That  this  is  a  duty  not  restricted  to 
governments  is  also  recognized  in  the 
Declaration,  which  calls  upon  parent  and  upon 
men  and  women  as  individuals  as  well  as  upon 
voluntary  organizations,  local  authorities  and 
national  governments  to  recognize  and  observe 
the  rights  of  children.  This  point  is  further 
emphasized  by  that  part  of  the  Declaration  that 
recognizes  that  the  rights  of  children  may  be 
secured  not  only  by  legislation  but  also  by  “other 
means  progressively  taken”,  in  accordance  with 
the  ten  principles  of  the  Declaration.  As  we  shall 
see,  to  a  very  large  extent  in  the  case  of  “other 
measures”,  it  is  primarily  in  program  content 
rather  than  legislation  that  the  rights  of  children 
proclaimed  in  the  Declaration  must  be 
expressed. 

Because  of  the  broad  range  of  the  rights  and 
needs  of  children,  the  direct  responsibility  of  the 
Ontario  Ministry  of  the  Attorney  General  does  not 
extend  to  all  areas  of  children’s  rights.  However, 
as  it  is  part  of  the  historical  office  of  the  Attorney 
General  to  safeguard  the  rights  and  liberties  of  all 
the  citizens  in  his  jurisdiction,  the  Attorney 
General  has  an  overriding  interest  in  ensuring 
the  recognition  and  protection  of  all  fundamental 
rights.  In  many  cases  where  other  ministries  are 
preparing  legislation  affecting  the  rights  of 
children  the  Ministry  of  the  Attorney  General 
participates  in  interministerial  committees.  The 
discussion  which  follows,  while  of  necessity 
referring  to  the  legislation  and  programs  of  other 
ministries  and  levels  of  government,  will  focus  on 
areas  bearing  most  directly  on  the  role  and 
responsibilities  of  the  Attorney  General. 

PRINCIPLE  1 

The  child  shall  enjoy  all  the  rights  set  forth  in 
this  Declaration.  Every  child,  without  any 
exception  whatsoever,  shall  be  entitled  to 


these  rights,  without  distinction  or 
discrimination  on  account  of  race,  colour, 
sex,  language,  religion,  political  or  other 
opinion,  national  or  social  origin,  property, 
birth  or  other  status,  whether  of  himself  or  of 
his  family. 

This  principle  declares  that  access  to  rights  set 
out  in  the  Declaration  shall  be  available  without 
discrimination.  In  Ontario,  The  Ontario  Human 
Rights  Code  prohibits  discrimination  because  of 
“race,  creed,  colour,  sex,  marital  status, 
nationality,  ancestry  or  place  of  origin”.  At 
present  the  Code  is  administered  by  the  Ministry 
of  Labour.  While  the  prohibitions  contained  in 
the  Code  apply  only  to  certain  aspects  of 
discrimination,  such  as  admission  to  public 
accommodation,  services  and  facilities,  housing 
and  employment.  The  Ontario  Human  Rights 
Code  serves  as  a  powerful  and  effective 
declaration  of  Ontario’s  policy  with  respect  to 
discrimination  in  all  aspects  of  community  living. 

It  goes  without  saying  that  no  Ontario  legislation 
permits  discrimination  on  these  grounds.  It  must 
always  be  kept  in  mind  that  the  United  Nations’ 
Declaration  was  prepared  to  apply  to  more  than 
100  countries,  some  of  which  may  actually  permit 
types  of  discrimination  unthinkable  in  Ontario 
and  Canada. 

Following  a  report,  entitled  “Life  Together”,  by 
the  Ontario  Human  Rights  Commission,  the 
government  has  been  conducting  an  extensive 
review  of  The  Ontario  Human  Rights  Code,  with  a 
view  to  expanding  the  categories  of  prohibited 
discrimination  and  widening  the  areas  of 
applicability  and  thus  providing  even  greater 
protection  for  citizens  in  Ontario. 

Two  rights  in  the  United  Nations’  Declaration  that 
are  not  included  in  The  Ontario  Human  Rights 
Code  are  language  and  birth.  In  the  matter  of 
language,  Ontario  has  a  positive  commitment  to 
provide  bilingual  services  wherever  numbers 
warrant.  In  this  regard  perhaps  the  most 
important  provisions  in  the  context  of  children’s 
rights  are  found  in  The  Education  Act,  which 
requires  school  boards  to  provide  for  the  use  of 
the  French  language  in  instruction  where 
warranted  by  the  numbers  of  French-speaking 
students  requesting  it. 

In  the  Children’s  Services  Division  of  the  Ministry 
of  Community  and  Social  Services,  which  co¬ 
ordinates  provision  of  social  and  protective 
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services  to  children,  improvement  of  services  to 
Franco-Ontarians  was  made  a  priority  when  the 
Division  was  established  in  July,  1977,  and 
several  hundred  thousand  dollars  have  gone 
toward  upgrading  the  capability  for  providing 
services  in  the  French  language. 

Children  involved  in  legal  proceedings  most 
often  are  involved  in  family  court.  The  Ministry  of 
the  Attorney  General  is  expanding  its  French 
language  services  in  family  court  on  a  needs 
basis.  At  present,  French  language  services  are 
available  in  family  court  in  Sudbury  and  Ottawa- 
Carleton. 

Discrimination  against  children  on  account  of 
birth  is  one  of  the  most  pervasive  forms  of 
discrimination  against  children  in  the  common 
law.  The  children  discriminated  against  are  those 
born  outside  marriage  and  labelled  illegitimate. 
For  centuries  children  of  unmarried  parents  have 
been  denied  the  same  legal  status  as  children 
whose  parents  are  married.  One  of  the  most 
obvious  distinctions  was  that  they  could  not 
inherit  their  parents’  estate  on  the  same  grounds 
as  children  whose  parents  were  married.  If 
anything  contravenes  the  dignity  and  worth  of 
the  human  person  as  proclaimed  in  the  United 
Nations’  Declaration,  it  is  the  notion  of  an 
illegitimate  child.  Children  are  neither  lawful  nor 
unlawful.  Whatever  society’s  disapprobation  for 
the  conduct  of  the  parent  of  the  child,  it  is  simply 
unjust  to  punish  the  child  for  his  parents’ 
behaviour. 

In  The  Children’s  Law  Reform  Act,  1977, 
introduced  by  the  Attorney  General,  Ontario 
acted  with  great  humanity  and  justice  and 
abolished  the  status  of  illegitimacy  and  declared 
that  all  children  shall  have  the  same  legal  status 
regardless  of  whether  they  were  born  within  or 
outside  marriage.  Ontario  was  the  first  Canadian 
province  to  take  this  step.  Now  the  Ontario 
legislation  is  being  looked  to  as  a  model  for  the 
development  of  a  uniform  statute  for  all  Canadian 
jurisdictions.  To  leave  no  doubt  about  the  rights 
of  children  born  outside  marriage  The 
Succession  Law  Reform  Act,  1977,  specifically 
provides  that  children  born  outside  marriage  are 
to  have  the  same  legal  rights  as  children  born  in 
marriage  in  matters  relating  to  the  inheritance  of 
their  parents’  property  and  The  Family  Law 
Reform  Act,  1978,  specifically  provides  that 
regardless  of  whether  they  were  born  within  or 
outside  of  marriage  children  have  the  same 


rights  to  financial  support  from  their  parents. 

Both  of  these  statutes  are  also  the  responsibility 
of  the  Attorney  General. 

PRINCIPLE  2 

The  child  shall  enjoy  special  protection  and 
shall  be  given  opportunities  and  facilities,  by 
law  and  by  other  means,  to  enable  him  to 
develop  physically,  mentally,  morally, 
spiritually  and  socially  in  a  healthy  and  normal 
manner  and  in  conditions  of  freedom  and 
dignity.  In  the  enactment  of  laws  for  this 
purpose,  the  best  interests  of  the  child  shall  be 
the  paramount  consideration. 

This  is  a  very  general  principle  that  deals  with  a 
broad  range  of  matters,  most  of  which  are  dealt 
with  more  specifically  under  other  principles  in 
the  Declaration  and  will  be  discussed  in  this 
paper  as  they  arise.  Two  important  points, 
however,  may  be  brought  out  under  this 
principle.  The  first  concerns  special  protection 
for  children  and  the  second  relates  to  the  best 
interests  standard  in  legislating  in  respect  of 
children. 

Special  Protection 

The  question  of  special  protection  for  children  is 
one  of  the  most  contentious  issues  in  the  current 
debate  about  children’s  rights.  On  the  one  hand 
there  are  those  who  argue  that  the  creation  of 
special  protection  for  children  is  paternalistic 
and  prevents  children  from  fully  exercising  their 
rights  and  responsibilities.  According  to  this  view 
what  is  needed  is  not  more  protection  for 
children  but  less  protection  so  that  children  have 
more  adult  rights. 

On  the  other  side  are  those  who  advocate  more 
protection  for  children  because  of  the  child’s 
inherent  vulnerability  to  the  adult’s  power  — 
physical,  economic,  and  intellectual.  It  can  be 
argued  that  because  children  are  unable  to  fulfill 
their  own  needs,  especially  in  their  early  years, 
they  need  special  assistance  and  protection  to 
reach  their  full  potential  as  adults. 

As  is  often  the  case  in  such  debates  there  are 
elements  of  truth  on  both  sides.  Childhood  as  a 
category  deserving  rights  and  protection  does 
not  have  an  objective,  static,  or  permanent 
content  that  can  be  shown  to  be  irrelevant  to 
questions  of  legal  rights.  Other  categories,  such 
as  sex,  race  and  nationality,  refer  to  uniform. 
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universal  concepts  that  can  be  proven  to  be 
unreasonable  grounds  for  discrimination  in  law. 
Childhood  embraces  newborn  infants  and  almost 
emancipated  seventeen  year  olds.  While  his 
status  as  a  child  remains  the  same  the  child’s 
needs  and  abilities  change  dramatically  as  he 
matures.  Accordingly,  at  some  point  in  his  life  he 
may  require  special  protection  and  at  another 
time  he  may  need  full  adult  rights.  However,  as 
some  experts  have  pointed  out,  ‘the  broad 
assertion  that  age  is  irrelevant  to  legal  autonomy 
inescapably  collides  with  biological  and 
economic  reality’. 

An  excellent  example  of  recent  legislation  that 
combines  these  two  views  is  the  new  Child 
Welfare  Act,  1978,  administered  by  the  Ministry 
of  Community  and  Social  Services.  No  child, 
whatever  his  age,  is  more  in  need  of  protection 
than  the  child  who  is  abused  by  his  parents.  This 
new  legislation  makes  professional  people,  such 
as  teachers  and  doctors,  liable  to  a  fine  if  they  fail 
to  report  a  suspected  case  of  child  abuse.  As  a 
result,  children’s  aid  societies  will  be  greatly 
assisted  in  detecting  child  abuse  cases. 

The  legislation  also  recognizes  that  where  a 
children’s  aid  society  is  intervening  in  any  case 
where  the  child  is  alleged  to  be  in  need  of 
protection  the  child  may  have  independent  views 
and  interests  that  differ  from  those  of  both  the 
children’s  aid  society  and  the  child’s  parent. 
Accordingly,  provision  is  made  in  the  Act  for  the 
child  to  obtain  his  own  lawyer  in  appropriate 
circumstances.  In  this  way  the  child  can 
participate  on  the  same  basis  as  the  adult  parties 
in  proceedings  which  will  make  vital  decisions 
about  his  future.  The  Ministry  of  the  Attorney 
General  is  helping  to  implement  this  right  by 
developing  a  program,  through  the  office  of  the 
Official  Guardian,  for  selecting  and  training 
lawyers  for  representing  children  in  these  cases. 
In  Ontario  the  Official  Guardian  has  always  been 
involved  in  ensuring  that  children’s  legal  rights 
are  protected  in  matters  relating  to  their  property. 
However,  in  recent  years  the  Official  Guardian 
has  increasingly  been  involved  in  providing  legal 
representation  for  children  in  child  welfare  and 
custody  cases. 

Best  Interests  Of  The  Child 

In  Ontario,  no  principle  concerning  children  has 
more  support  than  the  principle  that  the  best 
interests  of  children  should  be  the  paramount 


consideration  in  enacting  laws  which  affect 
them.  This  has  not  always  been  so,  however, 
because  the  law  traditionally  recognized  an 
almost  proprietary  right  of  the  parents  in  relation 
to  their  children.  Nevertheless  the  best  interests 
principle  is  an  idea  whose  time  has  come  and 
now  seems  firmly  entrenched  in  the  law  of 
Ontario. 

One  concern  about  the  best  interests  principle  is 
that  although  it  is  intended  to  be  a  child-centered 
objective  test  it  can  too  easily  be  used  to  justify 
the  adult  decision  maker’s  subjective  view.  As  a 
result  attempts  are  being  made  to  provide 
statutory  guidelines  or  criteria  that  the  decision 
maker  ought  to  consider  when  assessing  child’s 
best  interests.  When  legislation  reforming 
provincial  child  custody  law  is  introduced,  the 
Attorney  General  intends  to  propose  that 
guidelines  be  enacted  so  that  in  determining  the 
best  interests  of  the  child  the  court  will  be 
directed  to  consider  such  factors  as  the  child’s 
views,  his  emotional  and  psychological 
relationships  in  the  family,  the  parenting  abilities 
of  the  parties,  and  the  child’s  need  for  continuity 
and  stability  in  his  home  environment.  A  statutory 
elaboration  of  the  best  interests  of  the  child  in 
child  welfare  proceedings  was  included  in  the 
Ministry  of  Community  and  Social  Services’  Child 
Welfare  Act,  1978. 

PRINCIPLE  3 

The  child  shall  be  entitled  from  his  birth  to  a 

name  and  a  nationality. 

Under  Ontario  law,  provision  is  made  for  every 
child  to  be  given  a  name.  The  relevant  legislation 
is  The  Vital  Statistics  Act,  administered  by  the 
Ministry  of  Consumer  and  Commercial  Relations. 
Generally,  the  parents  have  a  duty  to  register  the 
birth  of  their  child  with  a  given  name  and 
surname  within  30  days  after  the  birth  of  the 
child.  In  respect  of  foundlings,  the  Registrar 
General  has  a  duty  to  establish  a  surname  and 
given  name  for  the  child. 

Considerable  flexibility  is  provided  in  naming 
children.  If  the  child  is  born  in  a  marriage,  he  will 
have  the  surname  of  the  mother’s  husband  or  he 
may  have  a  hyphenated  surname  made  from  a 
combination  of  the  surnames  of  his  mother  and 
her  husband,  in  whichever  order  they  prefer. 
Where  the  child  is  born  outside  marriage,  the 
child  will  bear  the  mother’s  surname,  unless  she 
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and  the  father  agree  that  the  child  will  have  the 
father’s  surname  or  a  hyphenated  combination 
of  their  surnames. 

The  law  relating  to  changes  of  name  is  admittedly 
outmoded.  While  it  is  not  against  the  law  to  use 
any  name  one  wishes,  so  long  as  there  is  no 
fraudulent  purpose  for  the  name  change,  the 
only  means  of  changing  a  name  for  all  legal 
purposes  is  to  apply  under  The  Change  of  Name 
Act,  which  does  not  provide  the  flexibility 
demanded  by  contemporary  society.  The  Ontario 
Law  Reform  Commission  has  made 
comprehensive  proposals  for  reforming  this  law 
and  it  is  expected  that  the  Act,  which  is 
administered  by  the  Ministry  of  the  Attorney 
General,  will  be  overhauled  before  long. 

Although  it  is  hoped  to  make  formal  changes  of 
name  much  simpler,  names  have  very  great 
emotional  significance  and  many  difficult 
problems  can  arise.  One  of  these  problems  is  to 
balance  the  interests  of  a  child  in  retaining  his 
father’s  surname  with  his  interest  in  assuming  his 
stepfather’s  surname  when  his  mother  remarries. 

With  respect  to  nationality,  the  Citizenship  Act, 
1976,  an  Act  of  the  federal  parliament,  provides 
that  a  child  born  in  Canada  is  a  Canadian  citizen. 

PRINCIPLE  4 

The  child  shall  enjoy  the  benefits  of  social 
security.  He  shall  be  entitled  to  grow  and 
develop  in  health;  to  this  end,  special  care  and 
protection  shall  be  provided  both  to  him  and 
to  his  mother,  including  adequate  pre-natal 
and  post-natal  care.  The  child  shall  have  the 
right  to  adequate  nutrition,  housing, 
recreation  and  medical  services. 

In  Ontario  this  principle  is  recognized  primarily 
through  the  provision  of  welfare  and  health 
programs,  such  as  the  Ontario  Health  Insurance 
Plan.  It  is  not  within  the  scope  of  this  paper  to 
detail  the  wide  range  of  government  programs 
providing  income  supplements,  public  housing, 
day  care  services,  public  health  services,  and  so 
on.  Implementation  of  the  principle  can  only  be 
measured  on  a  relative  scale.  Recent 
government  statistics  indicate  that  among  seven 
representative  industrialized  nations,  including 
Sweden,  the  United  Kingdom  and  the  United 
States,  Ontario  ranked  second  best  with  regard 
to  health  and  best  in  terms  of  housing. 


One  point  referred  to  in  this  principle  is  the 
child’s  right  to  medical  services.  This  is  a  matter 
which  is  of  direct  concern  to  the  Ministry  of  the 
Attorney  General  because  it  relates  to  the  legal 
capacity  to  consent  to  medical  treatment.  The 
Ministry  of  the  Attorney  General  has  been 
participating  on  an  interministerial  committee 
(Health,  Community  and  Social  Services,  and 
Attorney  General)  in  a  thorough  examination  of 
the  problems  relating  to  consent  to  surgical  and 
other  medical  procedures  for  minors.  For  many 
years,  there  has  been  uncertainty  in  the  medical 
profession  and  among  the  public  regarding  the 
capacity  of  a  minor  to  consent  to  medical 
treatment  independent  of  his  parents.  Although 
the  law  seems  to  have  developed  the  rule  that  a 
child  of  any  age  may  consent  to  medical 
treatment  if  he  can  appreciate  the  nature  and 
consequences  of  the  proposed  treatment  and  if 
he  is  capable  of  making  a  free  and  informed 
decision,  recent  practice  has  been  to  regard 
sixteen  years  as  the  minimum  age  at  which  a 
minor  can  give  a  consent  independent  of  his 
parents.  It  is  expected  that  following  the 
consideration  of  these  and  other  issues 
concerning  consent  to  medical  treatment  that 
legislation  will  be  enacted  to  clarify  the  rights  of 
children  in  this  area. 


PRINCIPLE  5 

The  child  who  is  physically,  mentally  or 
socially  handicapped  shall  be  given  the 
special  treatment,  education  and  care 
required  by  his  particular  condition. 

Recognition  of  this  principle  is  again  achieved 
for  the  most  part  through  social  and  health 
services  programs  of  the  Ministry  of  Community 
and  Social  Services,  The  Ministry  of  Education, 
and  the  Ministry  of  Health.  Through  these 
ministries,  programs  and  services  are  available 
to  assist  handicapped  children.  Children’s 
mental  health  centres,  group  homes,  facilities  for 
the  mentally  retarded,  schools  for  the  deaf  are 
just  a  few  of  the  services  available. 

Parents,  of  course  bear  the  first  responsibility  in 
seeking  out  these  services  on  behalf  of  their 
handicapped  child.  The  Child  Welfare  Act,  1978, 
is  available  to  ensure  that  parents  fulfill  their 
obligation  in  this  regard. 


63 


Background  Papers 


Under  the  Act,  a  child  may  be  found  in  need  of 
protection  if  his  parent  neglects  or  refuses  to 
provide  proper  medical  or  other  treatment 
necessary  for  the  child's  health  or  well-being,  if 
his  parent  endangers  his  emotional  or  mental 
development,  or  if  his  parent  endangers  his  life, 
health  or  morals.  A  child  who  is  found  by  a  court 
to  be  in  need  of  protection  may  be  made  a  ward 
of  a  children’s  aid  society  for  the  purposes  of 
providing  proper  care  and  treatment. 

PRINCIPLE  6 

The  child,  for  the  full  and  harmonious 
development  of  his  personality,  needs  love 
and  understanding.  He  shall,  wherever 
possible,  grow  up  in  the  care  and  under  the 
responsibility  of  his  parents,  and,  in  any  case, 
in  an  atmosphere  of  affection  and  of  moral 
and  material  security;  a  child  of  tender  years 
shall  not,  save  in  exceptional  circumstances, 
be  separated  from  his  mother.  Society  and  the 
public  authorities  shall  have  the  duty  to 
extend  particular  care  to  children  without  a 
family  and  to  those  without  adquate  means  of 
support.  Payment  of  State  and  other 
assistance  towards  the  maintenance  of 
children  of  large  families  is  desirable. 

In  Ontario,  as  elsewhere  in  Canada,  the 
desirability  of  encouraging  and  strengthening 
the  family  as  the  fundamental  unit  of  our  society 
is  beyond  dispute.  Obviously  the  law  cannot 
compel  parents  to  love  and  understand  their 
children  but  it  can  protect  the  family  framework 
in  which  the  parent  and  child  relationship 
develops.  Accordingly,  in  Ontario,  The  Infants 
Act  declares  that  ‘the  father  and  mother  of  a  child 
are  joint  guardians  and  are  equally  entitled  to  the 
custody,  control  and  education  of  the  child’. 
However,  as  our  law  has  developed,  the  parents’ 
right  to  custody  is  combined  with  a  duty  to  act  in 
the  best  interests  of  their  child.  In  a  dispute  about 
custody,  even  between  the  parents  and  a  third 
party,  such  as  the  grandparents  or  a  step-parent, 
the  best  interests  of  the  child  will  be  the 
paramount  consideration. 

The  duty  of  parents  to  provide  love  and  affection 
for  the  child  is  further  enforced  by  the  provisions 
of  The  Child  Welfare  Act,  1978,  that  permit  a 
society  to  remove  a  child  from  his  home  where 
the  child  is  found  in  need  of  protection  because 
the  parents  have  failed  to  meet  minimum 


community  standards  of  parenting.  However,  in 
cases  where  it  is  necessary  for  the  society  to 
intervene  to  protect  a  child,  the  children’s  aid 
society  must  consider  whether  it  is  possible  to 
assist  the  child  while  still  in  the  care  of  his 
parents. 

As  mentioned  in  the  discussion  of  Principle  2,  the 
Attorney  General  intends  to  propose 
comprehensive  reform  of  the  law  relating  to 
custody  of  children,  with  statutory  guidelines  to 
assist  in  assessing  the  best  interests  of  the  child. 
Foremost  among  the  factors  listed  would  be  the 
love,  affection  and  emotional  ties  that  exist 
between  the  child  and  his  parents. 

One  notion  that  has  diminished  in  importance  in 
the  20  years  since  the  United  Nations’ 

Declaration  was  first  proclaimed  is  the  notion 
that  a  child  of  tender  years  shall  not,  save  in 
exceptional  circumstances,  be  separated  from 
his  mother.  In  recent  years  Canadian  courts  have 
quite  consistently  stated  that  this  notion  is  not  a 
rule  of  law  but  a  matter  of  common  sense  to  be 
weighed  with  all  other  factors.  More  and  more 
the  courts  have  recognized  that  fathers  are 
interested  in  and  capable  of  meeting  the  needs  of 
their  children.  Accordingly,  having  regard  to  the 
principle  that  the  best  interests  of  the  child  is  the 
paramount  consideration,  in  an  appropriate  case 
a  father  may  be  awarded  custody  of  his  child, 
even  if  the  child  is  of  tender  years. 

In  Ontario,  special  concern  for  children  without 
families  is  met  through  the  provisions  of  The 
Child  Welfare  Act,  1978.  The  legal  status  of  an 
adopted  child  is  the  same  as  if  he  had  been  born 
to  the  persons  who  adopt  him.  The  success  of 
Ontario’s  adoption  services  is  attested  to  by  the 
fact  that  there  are  many  more  families  applying  to 
adopt  children  than  there  are  children  in  need  of 
adoption  and  by  the  high  rate  of  success  that  has 
been  achieved  in  arranging  adoptions  for 
children  with  special  needs. 

In  terms  of  financial  support,  it  has  always  been 
the  law  in  Ontario  that  parents  are  responsible 
for  financial  support  of  their  children.  This 
principle  was  recently  strengthened  by  a  general 
declaration  of  that  obligation  in  The  Family  Law 
Reform  Act,  1978,  administered  by  the  Ministry  of 
the  Attorney  General.  The  Act  declares: 

Every  parent  has  an  obligation,  to  the  extent 
the  parent  is  capable  of  doing  so,  to  provide 
support  in  accordance  with  need,  for  his  or 
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her  child  who  is  unmarried  and  is  under  the 
age  of  eighteen  years. 

Where  the  parents  do  not  have  sufficient  income 
to  meet  the  basic  financial  needs  of  their  children, 
public  assistance  is  available  through  The 
General  Welfare  Assistance  Act  and  The  Family 
Benefits  Act  to  support  children  in  their  own 
homes. 

Additional  financial  assistance  is  provided  for 
children  of  all  families  by  the  federal  government 
under  its  family  allowance  scheme. 

PRINCIPLE  7 

The  child  is  entitled  to  receive  education, 
which  shall  be  free  and  compulsory,  at  least  in 
the  elementary  stages.  He  shall  be  given  an 
education  which  will  promote  his  general 
culture,  and  enable  him,  on  a  basis  of  equal 
opportunity,  to  develop  his  abilities,  his 
individual  judgement,  and  his  sense  of  moral 
and  social  responsibility,  and  to  become  a 
useful  member  of  society. 

The  best  interests  of  the  child  shall  be  the 
guiding  principle  of  those  responsible  for  his 
education  and  guidance;  that  responsibility 
lies  in  the  first  place  with  his  parents.  The  child 
shall  have  full  opportunity  for  play  and 
recreation,  which  should  be  directed  to  the 
same  purposes  as  education;  society  and  the 
public  authorities  shall  endeavour  to  promote 
the  enjoyment  of  this  right. 

The  child’s  right  to  education  is  comprehensively 
provided  for  under  The  Education  Act,  1974, 
administered  by  the  Ministry  of  Education. 
Education  is  free  and  compulsory  until  the  child 
reaches  the  age  of  sixteen,  subject  to  a  special 
provision  for  early  school  leaving  at  age  fourteen. 

Not  only  does  the  curriculum  content  prescribed 
by  the  Ministry  of  Ecucation  provide  the 
opportunity  for  formal  instruction  in  culture, 
moral  and  social  responsibility,  but  also  the 
teacher  is  under  a  duty  declared  in  The 
Education  Act,  “to  inculcate  by  precept  and 
example  respect  for  religion  and  the  principles  of 
Judaeo-Christian  morality  and  the  highest  regard 
for  truth,  justice,  loyalty,  love  of  country, 
humanity,  benevolence,  sobriety,  industry, 
frugality,  purity,  temperance  and  all  other 
virtues”.  The  duty  of  parents  to  provide 


education  and  guidance  in  accordance  with  the 
best  interests  of  the  child  is  one  element  of  the 
best  interests  principle,  which  has  been 
discussed  previously  in  relation  to  other 
Principles. 

The  right  of  a  child  to  play  and  recreation  may  be 
a  somewhat  difficult  concept  to  understand 
because  it  is  taken  so  much  for  granted  by 
citizens  of  this  country.  It  becomes  more 
meaningful  in  the  context  of  a  declaration  of 
rights  of  the  child  that  was  prepared  to  apply 
internationally,  including  nations  where  it  may  be 
common  for  children  to  be  required  to  work 
either  in  the  family  or  for  wages  when  they  are 
not  in  school.  Certainly,  apart  for  prohibiting 
virtual  slavery  or  forced  confinement  it  is  far  from 
clear  how  the  right  to  play  and  recreation  could 
be  legislated.  The  need  to  play  which  is 
recognized  as  so  important  in  a  child’s 
psychological  development  is  not  easily 
comprehensible  as  a  legal  concept  apart  from 
the  child’s  right  to  protection  of  his  emotional 
and  mental  health  and  development,  which  right 
is  recognized  in  Ontario  by  the  wide  array  of 
social  and  health  programs  for  children. 


PRINCIPLE  8 

The  child  shall  in  all  circumstances  be  among 

the  first  to  receive  protection  and  relief. 

This  Principle  is  recognized  in  Ontario  by  the 
provisions  of  The  Child  Welfare  Act,  1978,  that 
empower  authorized  children’s  aid  society 
workers,  as  well  as  the  police,  to  enter  any 
premises  without  a  warrant  and  with  force  if 
necessary,  to  apprehend  and  take  to  a  place  of 
safety  any  child  if  there  are  reasonable  and 
probable  grounds  to  believe  that  he  is  in  need  of 
protection.  Although  the  power  of  entry  without  a 
warrant  is  one  of  the  strongest  powers  given 
under  our  law  for  the  enforcement  of  rights,  it  is 
easily  justified  for  the  protection  of  children.  The 
Child  Welfare  Act  further  provides  that  every 
children’s  aid  society  shall  be  operated  for  the 
purposes  of  protecting  children. 

The  special  duty  placed  on  professional  persons, 
such  as  doctors  and  teachers,  to  report 
suspected  child  abuse  also  recognizes  the 
primacy  that  is  given  to  the  protection  of 
children. 
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Background  Papers 


PRINCIPLE  9 

The  child  shall  be  protected  against  all  forms 
of  neglect,  cruelty  and  exploitation.  He  shall 
not  be  the  subject  of  traffic,  in  any  form. 

The  child  shall  not  be  admitted  to  employment 
before  an  appropriate  minimum  age;  he  shall 
in  no  case  be  caused  or  permitted  to  engage 
in  any  occupation  or  employment  which 
would  prejudice  his  health  or  education,  or 
interfere  with  his  physical,  mental  or  moral 
development. 

The  law  protecting  children  from  neglect,  cruelty 
and  exploitation  has  been  referred  to  in  the 
discussion  of  a  number  of  the  foregoing 
Principles. 

The  matter  of  trafficking  in  children  is  another 
issue  that  has  little,  if  any,  relevance  in  Canada. 

In  any  event  the  power  under  The  Child  Welfare 
Act,  1978,  to  apprehend  a  child  in  need  of 
protection  could  be  used  to  intervene  to  protect 
the  child  against  trafficking.  The  Child  Welfare 
Act  also  specifically  prohibits  payments,  except 
for  legitimate  expenses,  in  relation  to  the 
placement  of  children  for  adoption.  Futhermore 
the  federal  Criminal  Code  creates  offences 
relating  to  kidnapping,  procuring,  defilement  of 
minors,  abandoning  of  children  and  so  on,  that 
could  be  used  to  deal  with  specific  acts  of 
trafficking. 

Although  there  is  no  general  statute  in  Ontario 
that  sets  the  absolute  minimum  age  at  which  a 
child  may  be  employed,  our  legislation  does 
protect  a  child  from  taking  employment  which 
would  prejudice  his  health  and  education,  or 
interfere  with  his  physical,  mental  or  moral 
development. 

In  the  context  of  the  United  Nations  Declaration  it 
is  likely  that  employment  refers  to  full-time 
employment.  Part-time  employment,  such  as 
delivering  newspapers,  shovelling  snow  and 
cutting  grass,  and  particularly  summer 
employment  for  older  children,  is  usually 
regarded  in  Ontario  as  much  more  likely  to 
benefit  a  child  than  to  harm  him.  Indeed  the 
Ontario  government  actively  supports  summer 
employment  programs  for  young  persons. 

In  extreme  cases  where  a  parent  requires  or 
permits  a  young  child  to  work.  The  Child  Welfare 
Act,  1978,  could  be  used  to  intervene  and  protect 
the  child.  However,  for  all  practical  purposes  the 


minimum  age  at  which  a  child  may  take  full-time 
employment  is  sixteen  years.  This  is  the  result  of 
The  Education  Act,  1974,  which  requires  every 
child  to  attend  school  until  he  attains  the  age  of 
sixteen  and  makes  it  an  offence  for  a  person  to 
employ  a  child  who  is  required  to  attend  school. 
Accordingly,  it  is  practically  impossible  for  a  child 
under  sixteen  years  to  engage  in  full-time 
employment.  One  notable  exception  to  this  rule 
is  the  provision  made  under  The  Education  Act, 
1974,  for  early  school  leaving.  When  a  child  has 
attained  the  age  of  fourteen  years,  regulations 
made  under  the  Act  permit  his  parents  to  apply  to 
the  principal  of  his  school  to  have  the  child 
excused  from  attendance  at  school  in  order  to 
follow  another  program,  which  could  be  full-time 
employment.  Where  such  permission  is  granted 
the  child  remains  under  the  general  supervision 
of  The  Education  Act,  1974,  and  is  excused  from 
school  only  so  long  as  he  pursues  an  approved 
program. 

The  Industrial  Safety  Act,  1971,  administered  by 
the  Ministry  of  Labour,  prohibits  employment  of 
children  under  the  age  of  fifteen  in  factories  and 
prohibits  employment  of  children  under  fourteen 
in  industrial  establishments,  which  includes 
shops  and  offices.  A  few  statutes  regulating 
specific  industries,  such  as  construction,  mining 
and  logging,  expressly  prohibit  the  employment 
of  persons  under  a  minimum  age,  usually  sixteen. 
A  child  must  be  sixteen  years  of  age  before  he 
can  enter  an  apprenticeship. 

The  Child  Welfare  Act,  1978,  prohibits  children 
under  the  age  of  sixteen  from  working  between 
9:00  o’clock  at  night  and  6:00  o’clock  in  the 
morning  in  any  place  where  the  public  has 
access.  However,  where  the  children’s  aid 
society  approves,  a  special  licence  may  be 
obtained  to  permit  a  child  to  take  part  in  public 
entertainment,  such  as  a  theatrical  production. 

According  to  the  law  applicable  in  Ontario  it 
appears  that  a  child  is  entitled  to  keep  his  own 
earnings;  his  wages  do  not  belong  to  his  parents. 

PRINCIPLE  10 

The  child  shall  be  protected  from  practices 
which  may  foster  racial,  religious  and  any 
other  form  of  discrimination.  He  shall  be 
brought  up  in  a  spirit  of  understanding, 
tolerance,  friendship  among  peoples,  peace 
and  universal  brotherhood,  and  in  full 
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consciousness  that  his  energy  and  talents 
should  be  devoted  to  the  service  of  his  fellow 
men. 

This  Principle  is  an  expression  in  more  general 
terms  of  Principle  1  regarding  freedom  from 
discrimination.  It  also  gives  further  elaboration 
and  meaning  to  the  concept  of  the  best  interests 
of  the  child. 


An  Ontario  Bill  of  Rights  for  Children 

This  necessarily  brief  analysis  of  the  status  in 
Ontario  of  the  United  Nations  Declaration  of  the 
Rights  of  the  Child  demonstrates  the  strong 
commitment  of  Ontario  citizens  and  legislators  to 
protecting  the  rights  of  children.  Indeed,  the 
rights  of  children  in  Ontario  extend  well  beyond 
the  rights  declared  in  the  United  Nations 
Declaration  and  include,  for  example,  special 
rights  in  relation  to  contracts,  to  protection  of 
their  property,  and  to  treatment  when  charged 
with  a  criminal  offence.  However, 
notwithstanding  the  many  rights  guaranteed 
children  in  Ontario  today  there  is  no  Ontario  Bill 
of  Rights  for  Children.  The  moral  strength  of  the 
United  Nations  declaration  creates  a  strong 
temptation  to  propose  that  the  many  rights  that 
exist  in  Ontario  be  consolidated  and  articulated 
in  a  Children’s  Bill  of  Rights.  Our  desire  to 
enforce  ethical  standards  of  justice  and  fair 
treatment  for  children  evokes  a  reflexive 
response  that  “there  ought  to  be  a  law’’. 

Unfortunately  a  more  critical  analysis  of  our 
feeling  reveals  that  there  are  too  many 
unanswered,  and  perhaps  unanswerable, 
questions  standing  in  the  way  of  any  immediate 
enactment  of  a  Children’s  Bill  of  Rights.  These 
are  but  a  few  of  the  questions: 

—  How  effectively  can  the  law  compel  people  to 
be  fair  and  just  to  children  if  there  is  no 


widespread  public  commitment  to  observe 
and  respect  the  rights  of  children? 

—  Conversely,  if  the  general  practice  of 
individuals  and  public  authorities  is  to  treat 
children  justly  and  fairly,  is  a  bill  of  rights 
necessary? 

—  If  children’s  rights  are  increased,  will  their 
responsibilities  be  increased  also? 

—  What  role  should  children  play  in  determining 
what  should  be  included  in  a  Children’s  Bill  of 
Rights? 

—  Do  children  want  a  bill  of  children’s  rights  or 
do  they  want  access  to  adult  rights? 

—  What  is  the  appropriate  remedy  for  a  child 
whose  rights  are  breached? 

—  Should  all  children  have  the  same  rights 
regardless  of  age  and  abilities? 

—  How  would  any  additional  costs  involved  in 
enforcing  a  Children’s  Bill  of  Rights  be  met? 

—  What  would  be  the  impact  of  a  Children’s  Bill 
of  Rights  on  family  unity  and  family  autonomy? 

—  Should  a  Children’s  Bill  of  Rights  be  binding 
on  the  Legislature  in  enacting  all  legislation, 
so  that  the  Legislature  will  be  limited  in  its 
ability  to  perform  its  responsibilities? 

As  much  as  a  Children’s  Bill  of  Rights  attracts  our 
moral  and  emotional  approbation,  until  there  is  a 
clear  public  consensus  on  these  and  many  other 
questions  it  seems  more  approriate  to 
concentrate  our  efforts  and  energies  on 
developing  an  infrastructure  of  legislation 
relating  to  children  that  recognizes  the  specific 
rights  and  needs  of  children  and  deals  with  them 
according  to  principles  of  fairness  and  justice. 
Ultimately  true  justice  and  fair  treatment  for 
children  will  exist  in  our  society  only  when  each 
one  of  us  recognizes  our  personal  responsibility 
to  treat  children  with  the  respect  and  dignity  to 
which  they  are  entitled  as  human  beings. 
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Appendix 


Acts  Administered  by  the  Ministry  of  the 
Attorney  General 

Absconding  Debtors  Act 

Absentees  Act 

Accidental  Fires  Act 

Accumulations  Act 

Administration  of  Justice  Act 

Age  of  Majority  and  Accountability  Act,  1971 

Aliens’  Real  Property  Act 

Anglican  Church  of  Canada  Act,  1979 

Anti-Inflation  Agreement  Act,  1976 

Arbitrations  Act 

Architects  Act 

Assessment  Review  Court  Act,  1972 
Assignments  and  Preferences  Act 

Bail  Act 
Barristers  Act 

Blind  Persons’  Rights  Act,  1976 
Bulk  Sales  Act 

Business  Records  Protection  Act 

Change  of  Name  Act 
Charitable  Gifts  Act 
Charities  Accounting  Act 
Children’s  Law  Reform  Act,  1977 
Commissioners  for  Taking  Affidavits  Act 
Compensation  for  Victims  of  Crime  Act,  1971 
Constitutional  Questions  Act 
Conveyancing  and  Law  of  Property  Act 
Costs  of  Distress  Act 

County  Court  Judges’  Criminal  Courts  Act 

County  Courts  Act 

County  Judges  Act 

Creditors’  Relief  Act 

Crown  Administration  of  Estates  Act 

Crown  Agency  Act 

Crown  Attorneys  Act 

Crown  Witnesses  Act 

Devolution  of  Estates  Act 
Disorderly  Houses  Act 
Dominion  Courts  Act 

Escheats  Act 
Estreats  Act 
Evidence  Act 
Execution  Act 
Expropriations  Act 
Extra-Judicial  Services  Act 


Factors  Act 

Family  Law  Reform  Act,  1978 
Fines  and  Forfeitures  Act 
Fraudulent  Conveyances  Act 
Fraudulent  Debtors  Arrest  Act 
Frustrated  Contracts  Act 

Gaming  Act 
General  Sessions  Act 

Habeas  Corpus  Act 

Hospitals  and  Charitable  Institutions  Inquiries 
Act 

Hotel  Registration  of  Guests  Act 

Infants  Act 
Innkeepers  Act 
Interpretation  Act 

Judges’  Orders  Enforcement  Act 
Judicature  Act 

Judicial  Review  Procedure  Act,  1971 
Juries  Act,  1974 
Justices  of  the  Peace  Act 

Landlord  and  Tenant  Act 
Law  Society  Act 
Legal  Aid  Act 
Libel  and  Slander  Act 
Limitations  Act 
Lord’s  Day  (Ontario)  Act 

Master  and  Servant  Act 
Matrimonial  Causes  Act 
Mechanics’  Lien  Act 
Mental  Incompetency  Act 
Mercantile  Law  Amendment  Act 
Ministry  of  the  Attorney  General  Act 
Minors’  Protection  Act 
Mortgages  Act 

Municipal  Conflict  of  Interest  Act,  1972 

Negligence  Act 
Notaries  Act 

Ontario  Law  Reform  Commission  Act 
Ontario  Municipal  Board  Act 

Partition  Act 
Partnership  Act 
Pawnbrokers  Act 
Perpetuities  Act 
Petty  Trespass  Act 


68 


Powers  of  Attorney  Act 

Proceedings  Against  the  Crown  Act 

Professional  Engineers  Act 

Property  and  Civil  Rights  Act 

Provincial  Court  (Civil  Division)  Project  Act,  1979 

Provincial  Courts  Act 

Provincial  Offences  Act,  1979 

Public  Accounting  Act 

Public  Authorities  Protection  Act 

Public  Halls  Act 

Public  Inquiries  Act,  1971 

Public  Institutions  Inspection  Act,  1974 

Public  Officers  Act 

Public  Officers’  Fees  Act 

Public  Trustee  Act 

Quieting  Titles  Act 

Reciprocal  Enforcement  of  Judgments  Act 
Reciprocal  Enforcement  of  Maintenance  Orders 
Act 

Regulations  Act 
Religious  Institutions  Act 
Religious  Organizations’  Lands  Act,  1979 
Replevin  Act 

Sale  of  Goods  Act 
Settled  Estates  Act 


Sheriffs  Act 

Short  Form  of  Conveyances  Act 
Short  Form  of  Leases  Act 
Short  Form  of  Mortgages  Act 
Small  Claims  Courts  Act 
Solicitors  Act 
Statute  of  Frauds 
Statutes  Act 

Statutory  Powers  Procedures  Act,  1971 
Succession  Law  Reform  Act,  1977 
Summary  Convictions  Act 
Surrogate  Courts  Act 

Ticket  Speculation  Act 
Time  Act 
Trustee  Act 

Unconscionable  Transactions  Relief  Act 
Unified  Family  Court  Act,  1976 
University  Expropriation  Powers  Act 

Variation  of  Trusts  Act 
Vendors  and  Purchasers  Act 
Vexations  Proceedings  Act 
Vicious  Dogs  Act 

Wages  Act 

Warehousemen’s  Lien  Act 
Warehouse  Receipts  Act 


t 
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Agencies,  Boards  &  Commissions 


Agencies,  boards  and  commissions  operating 
within  this  Ministry  and  which  have  financial  and 
administrative  relationships  with  the  Ministry: 

Advisory  Committee  of  Public  Trustee  on 
Investments 

Assessment  Review  Court 

Board  of  Negotiation 

Criminal  Injuries  Compensation  Board 

Finance  Committee  for  the  Investment  of  Court 

Funds 

Land  Compensation  Board 

Ontario  Law  Reform  Commission 

Ontario  Municipal  Board 

Statutory  Powers  and  Procedures  Rules 

Committee. 


Agencies,  boards  and  commissions  connected 
with  or  working  with  this  Ministry  but  who  do  not 
have  any  financial  or  administrative  relationship 
with  the  Government: 

Advisory  Committee  on  Legal  Aid 

Association  of  Professional  Engineers  of  Ontario 

Judicature  Act  Rules  Committee 

Judicial  Council  for  Provincial  Judges 

Law  Foundation  of  Ontario 

Law  Society  of  Upper  Canada 

Provincial  Courts  (Family  Division)  Rules 

Committee 

Registration  Board  of  Ontario  Association  of 
Architects. 


70 


Notes 


I 


V. 


( 


